
 Table of Contents

Health Care Reform
for

Employers and Advisors
Table of Contents

[See also the Table of Contents behind each Appendix Tab]

About the Authors ......................................................................................................................................i

How to Use This Manual ............................................................................................................................ii

Current Developments ............................................................................... see the Current Developments Tab

Statutes, Regulations, Sample Documents, and Other Items..............................................see the Appendix Tabs

Outline Table of Contents

PART 1 OF 6

OVERVIEW

I. Overview of Health Care Reform for Employers and Advisors ..................................................................... 1

A. What Is Health Care Reform? ...................................................................................................... 1

B. How This Manual Is Organized.................................................................................................... 1

C. Sources of Law......................................................................................................................... 2

1. Statutes ............................................................................................................................. 2

2. Regulations and Other Guidance ............................................................................................ 2

D. Judicial Challenges to Health Care Reform..................................................................................... 2

1. Overview .......................................................................................................................... 2

2. Constitutionality of Individual Mandate................................................................................... 3

3. Cases Addressing Standing to Sue and Procedural Issues ............................................................ 5

4. Table of Select Cases Challenging the Constitutionality of Health Care Reform............................... 7

II. Effective Dates and Timeline ................................................................................................................ 21

A. Overview of Effective Dates ..................................................................................................... 21

B. Timeline of Health Care Reform Effective Dates for Employers and Advisors..................................... 21

III-IV. [Reserved] ...................................................................................................................................131

 2011 Thomson Reuters/EBIA 4th Qtr. 2011 Page iii



Health Care Reform for Employers and Advisors

PART 2 OF 6

PHSA MANDATES

V. Which Plans and Insurers Must Comply With the PHSA Mandates? ........................................................131

A. Overview .............................................................................................................................131

1. What Are the “PHSA Mandates”? .......................................................................................131

2. Most PHSA Mandates Apply to Both Group Health Plans and Insurers .......................................132

3. Interaction Between PHSA Mandates and HIPAA’s Portability Rules ........................................132

4. Definitions and Exceptions Discussed in This Section .............................................................133

B. Table: Which Plans and Benefits Are Subject to PHSA Mandates ....................................................133

C. What Is a Group Health Plan?...................................................................................................134

1. Group Health Plan Definitions ......................................................................................... 134A

2. Under ERISA and PHSA Definitions, a Group Health Plan Must Be an ERISA Employee
Welfare Benefit Plan ........................................................................................................135

3. Plans Covering Partners, Sole Proprietors, and Independent Contractors .....................................136

D. What Is a Health Insurance Issuer? ............................................................................................137

1. Health Insurance Issuer .....................................................................................................137

2. Group Health Insurance Coverage .......................................................................................137

3. Individual Health Insurance Coverage ..................................................................................137

4. Stop-Loss Coverage Is Likely Not Health Insurance Coverage ..................................................137

E. Small Group Health Plans, Including Retiree-Only Plans ...............................................................138

1. Plans Covering Less Than Two Participants As Current Employees ...........................................138

2. Retiree-Only Medical Plans ...............................................................................................139

F. Excepted Benefits: Certain Health FSAs, Dental, Vision, and Others ................................................140

1. Health Flexible Spending Accounts Meeting Certain Conditions ...............................................140

2. Certain Benefit Types .......................................................................................................143

3. Limited-Scope Benefits (Including Dental and Vision) ............................................................143

4. Certain Independent, Noncoordinated Benefits ......................................................................145

5. Certain Supplemental Benefits............................................................................................146

G. Wellness Programs.................................................................................................................149

1. Stand-Alone Wellness Programs .........................................................................................149

2. Wellness Programs That Relate to Group Health Plans ............................................................149

H. Governmental Group Health Plans.............................................................................................150

1. Group Health Plans of State and Local Governmental Employers ..............................................150

2. Group Health Plans of Tribal Government Employers .............................................................151

3. Medicare, Certain Other Federal Government Programs, and Certain Tribal Programs ...................151

I. Church Group Health Plans ......................................................................................................151

J. Health Savings Accounts (HSAs) and Archer Medical Savings Accounts (MSAs)...............................152

1. Most HSAs Will Not Qualify as Group Health Plans ...............................................................152

2. Archer MSAs as Group Health Plans ...................................................................................153

K. Health Reimbursement Arrangements (HRAs) .............................................................................153

1. HRAs Are Group Health Plans ...........................................................................................153

2. What Exceptions Might Apply to HRAs?..............................................................................154

L. Employee Assistance Programs (EAPs) ......................................................................................154

1. Background on EAPs........................................................................................................154

Page iv 4th Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

2. An EAP Providing Medical Benefits Will Be a Group Health Plan .............................................155

3. EAPs Unlikely to Qualify for “Other Supplemental Coverage” Exception ...................................155

VI. Grandfathered Health Plans ...............................................................................................................181

A. What Is a Grandfathered Health Plan? ........................................................................................181

1. General Definition ...........................................................................................................181

2. Grandfathered Status Applies on a “Benefits Package” Basis ....................................................182

3. Grandfathered Status Is Lost on Date Prohibited Changes Are Effective......................................182

4. Special Grandfathered Plan Status for Insured Plans Under Collective Bargaining Agreements........182

B. What Is the Significance of Grandfathered Plan Status? .................................................................183

1. Grandfathered Plans Are Excused From Some, but Not All, PHSA Mandates...............................183

2. What PHSA Mandates Apply to Grandfathered Health Plans?...................................................184

C. Who May Participate in a Grandfathered Health Plan?...................................................................185

1. New Enrollees .................................................................................................................185

2. Mergers & Acquisitions ....................................................................................................185

3. Transferees From Another Plan May Cause Loss of Grandfathered Status ...................................186

D. What Changes Will Cause Loss of Grandfathered Status? ..............................................................187

1. Elimination of Benefits .....................................................................................................188

2. Any Increase in Percentage Cost-Sharing ..............................................................................188

3. Increase in Fixed-Amount Cost-Sharing ...............................................................................190

4. Decrease in Rate of Employer (or Employee Organization) Contributions ...................................191

5. Certain Changes to Annual Limits .......................................................................................193

6. Transition Rule for Certain Changes Effective After March 23, 2010..........................................194

E. What Changes May Be Made to a Grandfathered Health Plan? ........................................................194

1. Entering Into a New Insurance Contract or Changing Insurers ...................................................194

2. Changes to Stop-Loss Insurance..........................................................................................196

3. Eliminating Coverage for a Segment of the Workforce ............................................................197

4. Adding Benefit Packages or Options ....................................................................................197

5. Adding a Requirement to Formalize Domestic Partner Relationships ..........................................197

6. Request for Comments For Additional Changes .....................................................................197

F. Disclosure and Recordkeeping Requirements ..............................................................................197

1. Disclosure to Participants ..................................................................................................197

2. Documentation and Recordkeeping .....................................................................................198

VII. PHSA Mandates: Consequences of Noncompliance ..............................................................................221

A. Overview .............................................................................................................................221

B. Excise Tax Penalties and Self-Reporting on Form 8928 .................................................................222

1. Excise Tax for Failure to Comply With Certain Code Provisions ...............................................222

2. Self-Reporting on Form 8928 .............................................................................................223

C. DOL Enforcement and Participant Lawsuits ................................................................................224

1. DOL Enforcement............................................................................................................224

2. Participant Lawsuits .........................................................................................................224

D. HHS Penalties .......................................................................................................................224

VIII. [Reserved] .....................................................................................................................................271

 2011 Thomson Reuters/EBIA 4th Qtr. 2011 Page v



Health Care Reform for Employers and Advisors

IX. Lifetime, Annual, and Cost-Sharing Limits ..........................................................................................271

A. Lifetime and Annual Dollar Limits ............................................................................................271

1. Overview .......................................................................................................................271

2. What Are “Essential Health Benefits” for Purposes of Complying With the Lifetime and
Annual Dollar Limits? ......................................................................................................271

3. Who Must Comply? .........................................................................................................273

4. Prohibition on Lifetime Limits............................................................................................273

5. Prohibition on Annual Limits .............................................................................................275

B. Cost-Sharing Limits ...............................................................................................................283

1. What Types of Plans Must Comply? ....................................................................................283

2. Overall Cost-Sharing Limitation (Out-of-Pocket Maximum).....................................................283

3. Limit on Annual Deductible ...............................................................................................284

X. Preexisting Condition Exclusions, Waiting Periods, and Rescissions .........................................................331

A. Introduction ..........................................................................................................................331

B. Prohibition on Preexisting Condition Exclusions ..........................................................................331

1. Overview .......................................................................................................................331

2. Who Must Comply? .........................................................................................................332

3. Application of PCEs Prior to Health Care Reform...................................................................332

4. Prohibition on PCEs for Individuals Under Age 19 (Intermediary Step) ......................................332

5. General Prohibition on PCEs ..............................................................................................334

6. Qualified High Risk Pool: PCIP Program..............................................................................334

7. No Change in Requirement to Issue Certificates of Creditable Coverage .....................................335

8. PCE Plan Designs and Strategies.........................................................................................335

C. Prohibition on Excessive Waiting Periods ...................................................................................335

1. Who Must Comply? .........................................................................................................335

2. What Is a Waiting Period? .................................................................................................335

D. Prohibition on Rescissions .......................................................................................................336

1. Who Must Comply? .........................................................................................................336

2. What Constitutes a Rescission?...........................................................................................336

3. Interaction of Appeals and Rescissions Rules With COBRA .....................................................337

4. Rescission Requires Advance Written Notice ........................................................................338

5. Certain Retroactive Terminations of Coverage Are Permissible .................................................338

6. Application of Rescission Rules ..........................................................................................339

XI. Dependent Coverage for Adult Children ..............................................................................................371

A. What Coverage Is Required and Who Must Comply? ....................................................................371

1. Overview .......................................................................................................................371

2. Who Must Comply? .........................................................................................................372

B. Requirement to Extend Coverage to Children Under Age 26 ...........................................................372

1. Law and Regulations Leave Open Questions .........................................................................373

2. Relationship With Participant Is Key for Dependent Coverage Subject to Mandate........................374

3. Which Categories of “Children” Under Age 26 Are Subject to Mandate? ....................................376

4. When Can Dependent Coverage of Children Vary Based on Age? .............................................379

5. Transition Rules for Implementing the Age 26 Mandate...........................................................380

6. Voluntary Coverage for Young Adults in Advance of Required Start Date...................................385

Page vi 4th Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

C. Tax Consequences .................................................................................................................385

1. Who Is Eligible for Tax-Free Dependent Health Coverage? ......................................................385

2. Chart Comparing Eligible Categories for Tax-Free Dependent Health Coverage ...........................386

3. Source and Effective Date of Tax-Free Employer-Provided Coverage ........................................387

4. Cafeteria Plans, Health FSAs, HRAs, and HSAs.....................................................................387

5. Exclusion From Wages for FICA and FUTA Purposes ............................................................389

6. State Tax Treatment May Differ..........................................................................................389

D. Coordination of Benefits .........................................................................................................389

E. Compliance Steps ..................................................................................................................390

1. Plan Design ....................................................................................................................390

2. Plan Amendments and Administrative Compliance .................................................................390

XII. Patient Protections, Preventive Health Services, and Clinical Trials .......................................................411

A. Overview .............................................................................................................................411

B. Patient Protections .................................................................................................................411

1. General Requirements.......................................................................................................411

2. Who Must Comply? .........................................................................................................413

3. Sources of Law................................................................................................................413

4. Effective, Applicability and Expiration Dates ........................................................................414

5. Disclosure Requirements ...................................................................................................414

C. Coverage of Preventive Health Services .....................................................................................414

1. What Coverage Is Required and Who Must Comply? ..............................................................414

2. Required Coverage of Preventive Services ............................................................................415

D. Coverage for Individuals Participating in Approved Clinical Trials ..................................................421

1. General Requirements.......................................................................................................421

2. Who Must Comply? .........................................................................................................422

3. Source of Law .................................................................................................................422

4. Impact on State-Regulated Health Insurance Plans..................................................................422

5. Effective Date .................................................................................................................422

XIII. Nondiscrimination in Plan Design.....................................................................................................431

A. Overview .............................................................................................................................431

B. Nondiscrimination Rules for Insured Group Health Plans ...............................................................431

1. Delayed Application Date ..................................................................................................431

2. Requirements of Code § 105(h)(2)—Two Nondiscrimination Tests ...........................................432

3. Definition of Highly Compensated Individual (HCI) ...............................................................433

4. Penalties for Noncompliance ..............................................................................................433

5. Implications for Employers and Their Insured Group Health Plans.............................................433

C. Health Status Nondiscrimination and Wellness Programs ...............................................................434

1. What Is a Wellness Program? .............................................................................................435

2. Which Wellness Programs Are Exempt From Nondiscrimination Requirements?..........................435

3. Health Care Reform and Wellness Programs .........................................................................436

D. Nondiscrimination in Health Care Providers ................................................................................439

1. General Requirement ........................................................................................................439

2. Effective Date .................................................................................................................440

 2011 Thomson Reuters/EBIA 4th Qtr. 2011 Page vii



Health Care Reform for Employers and Advisors

XIV. Insurance Mandates........................................................................................................................461

A. Introduction ..........................................................................................................................461

1. What Is a Health Insurance Issuer That Is Subject to the Group Insurance Rules? ..........................461

2. Applicability of Reforms to the Individual Market ..................................................................462

B. Guaranteed-Availability and Guaranteed-Renewability Rules .........................................................462

1. Guaranteed-Availability Rules Applicable to Small and Large Group Markets .............................463

2. Guaranteed-Renewability Rules Applicable to All Insurance ....................................................463

3. Special Rule for Grandfathered Health Coverage....................................................................463

C. No Discrimination Based on Health Status-Related Factor..............................................................463

1. What Are Health Status-Related Factors?..............................................................................464

2. Special Rule for Grandfathered Health Coverage....................................................................464

D. Process for Review and Disclosure of Rate Increases.....................................................................464

1. Effective Date .................................................................................................................464

2. Rate Review Not Applicable to Large Group Market...............................................................465

3. Increases Subject to Review ...............................................................................................466

4. States-Law Rate Review Process Still Controls ......................................................................466

5. Review Process ...............................................................................................................467

6. Grants to States................................................................................................................467

E. Fair Health Insurance Premium Requirement (Rating Limitations)—Applicable Only in the
Individual and Small Group Markets .........................................................................................468

1. Application of Rating Limitations .......................................................................................468

2. Special Rule for Grandfathered Health Coverage....................................................................468

F. Comprehensive Health Coverage Requirement (Essential Health Benefits Package)—Applicable
Only in the Individual and Small Group Markets ..........................................................................468

1. Must Offer Essential Health Benefits ...................................................................................469

2. Must Comply With Cost-Sharing Limits ...............................................................................469

3. Must Meet Coverage Level Requirements .............................................................................469

4. Special Rule for Grandfathered Health Plans .........................................................................470

G. Medical Loss Ratio (MLR) Requirements ...................................................................................470

1. MLR Standards Apply to Insurers .......................................................................................470

2. MLR Regulations Provide Details on Reporting and Rebate Requirements ..................................471

3. Coverage That Is Grandfathered Must Comply.......................................................................478

XV. Appeals Process and External Review Requirements ............................................................................491

A. Overview .............................................................................................................................491

1. Requirements and General Effective Date .............................................................................491

2. Enforcement Grace Period for Certain Internal Claims and Appeals Requirements ........................492

3. Describing Enhanced Requirements in Summary Plan Description and Plan Communications .........494

B. Which Plans and Benefits Are Subject to the Appeals Regulations?..................................................494

1. Affected Group Health Plans and Insurers .............................................................................494

2. Grandfathered Health Plans................................................................................................494

3. Excepted Benefits ............................................................................................................494

C. Definitions for Appeals Process and External Review Procedures ....................................................495

1. Expanded Definition of Adverse Benefit Determination...........................................................495

2. Definition of Appeal (or Internal Appeal)..............................................................................495

Page viii 4th Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

3. Definition of Claimant ......................................................................................................495

4. Definition of External Review ............................................................................................496

5. Definition of Final Internal Adverse Benefit Determination ......................................................496

6. Definition of Final External Review Decision ........................................................................496

7. Definition of Independent Review Organization .....................................................................496

8. Definition of NAIC Uniform Model Act ...............................................................................496

D. Internal Claims and Appeals Process..........................................................................................496

1. Expanded Definition of Adverse Benefit Determination...........................................................497

2. Shorter 24-Hour Deadline for Urgent Care Claims Not Retained ...............................................497

3. Full and Fair Review ........................................................................................................498

4. Avoiding Conflicts of Interest.............................................................................................500

5. Expanded Content Requirements for Notices .........................................................................500

6. Modified Strict Compliance Standard and Deemed Exhaustion .................................................503

7. Continued Coverage for Concurrent Care Under Health Care Reform .........................................505

8. Internal Claims and Appeals Process Requirements for Individual Health Coverage ......................505

E. Providing Notices in a Culturally and Linguistically Appropriate Manner..........................................506

F. Overview of External Review Requirements................................................................................508

1. State External Review Required for Most Insurers and Certain Others ........................................508

2. Federal External Review Required for Most Self-Insured Plans and Certain Others .......................508

3. HHS Certification of External Review Procedures in Operation on Enactment Date ......................508

4. Table of Which External Review Process (State or Federal) Applies to Which Plans......................509

5. Special Considerations for “Smaller Value” Plans (Such as Some HRAs) ....................................509

G. State Standards for External Review for Most Insurers and Certain Others.........................................510

1. General Requirements.......................................................................................................510

2. NAIC Uniform Model Act .................................................................................................510

3. Minimum Requirements for State External Review Procedures .................................................510

4. Transition Period and Temporary Standards for State External Review Procedures........................512

5. Preliminary Determinations Issued Regarding State Compliance With External Review
Standards .......................................................................................................................513

H. Federal External Review Procedures for Self-Insured Group Health Plans .........................................514

1. General Requirements and Scope ........................................................................................514

2. What If a Self-Insured Plan’s External Review Process Does Not Satisfy the DOL Safe
Harbor?..........................................................................................................................516

3. External Review for Self-Insured, Non-Federal Governmental Plans ..........................................516

4. Standard External Review Procedures ..................................................................................516

5. Expedited External Review Procedures ................................................................................522

I. Federal External Review Procedures for Some Insurers .................................................................523

XVI. Four-Page Summary of Benefits and Coverage (SBC) .........................................................................541

A. General Requirement ..............................................................................................................541

B. Who Must Provide the SBC? ....................................................................................................542

C. Who Must Be Furnished the SBC? ............................................................................................544

D. When Must the SBC be Distributed? ..........................................................................................544

1. From Plan or Insurer to Participants and Beneficiaries .............................................................544

2. From Insurer to Plan .........................................................................................................545

 2011 Thomson Reuters/EBIA 4th Qtr. 2011 Page ix



Health Care Reform for Employers and Advisors

E. Form and Manner to Distribute the SBC .....................................................................................546

1. Distribution From Plan or Insurer to Participants and Beneficiaries ............................................546

2. Distribution From Insurer to Plan ........................................................................................546

F. Appearance, Language, and Content Requirements For the SBC......................................................547

1. Appearance.....................................................................................................................547

2. Language .......................................................................................................................547

3. Content ..........................................................................................................................548

G. Updating the SBC: Notice of Material Modifications.....................................................................551

H. Consequences of Failing to Provide the SBC ...............................................................................551

XVII-XIX. [Reserved] .............................................................................................................................691

PART 3 OF 6

ACCESS TO COVERAGE

XX. Mechanisms to Allocate Risk .............................................................................................................691

A. Pooling ................................................................................................................................691

B. Reinsurance ..........................................................................................................................691

C. Risk Corridors .......................................................................................................................692

D. Risk Adjustments ...................................................................................................................692

XXI. Exchanges, Qualified Health Plans (QHPs), and CO-OPs ....................................................................721

A. Establishment of Exchanges .....................................................................................................721

1. Exchanges Begin Operating in 2014 ....................................................................................721

2. HHS Approval Process for Exchanges..................................................................................722

3. Initial, Annual, and Special Enrollment Periods Required for Exchanges.....................................723

4. Consumer Assistance Tools and the Navigator Program...........................................................724

B. Individuals and Employers Eligible for the Exchange ....................................................................725

1. All Individuals Are Eligible in 2014.....................................................................................725

2. Only Small Employers Are Eligible in 2014 ..........................................................................725

3. Large Employers Become Eligible in 2017............................................................................726

4. Individual Eligibility Determinations ...................................................................................726

C. Qualified Health Plans (QHPs) .................................................................................................728

1. What Is a Qualified Health Plan?.........................................................................................729

2. What Is an Essential Health Benefits Package?.......................................................................730

D. Small Business Health Option Program (SHOP)...........................................................................731

1. Establishment of SHOPs ...................................................................................................731

2. Employers Eligible for a SHOP...........................................................................................732

E. Notice of Exchange ................................................................................................................733

1. Overview and Effective Date..............................................................................................733

2. Which Employers Are Subject to the Notice Requirement?.......................................................734

3. Content Requirements.......................................................................................................734

F. Exchange-Related Employer Penalty Tax ...................................................................................735

G. “Innovation Waivers” Allow State Health Reform Alternatives .......................................................735

H. Consumer Operated and Oriented Plans (CO-OPs)........................................................................735

1. CO-OP Program Eligibility ................................................................................................736

2. CO-OP Standards.............................................................................................................736

Page x 4th Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

XXII. Temporary High Risk Pool: PCIP Program ......................................................................................751

A. Introduction ..........................................................................................................................751

B. Program Administration ..........................................................................................................751

1. No PCEs Permitted...........................................................................................................751

2. Limits on Enrollee Costs and Premiums................................................................................752

C. Who Is Eligible? ....................................................................................................................752

1. Citizens, Nationals, and Lawfully Present Individuals .............................................................752

2. Preexisting Condition Requirement .....................................................................................753

3. Creditable Coverage Requirement .......................................................................................753

D. Required and Excluded Benefits ...............................................................................................753

E. No Risk Dumping by Employer Health Plans...............................................................................754

XXIII-XXV. [Reserved]...........................................................................................................................901

PART 4 OF 6

TAX INCENTIVES AND PENALTIES

XXVI. Small Business Health Care Tax Credit...........................................................................................901

A. What Is the Small Business Health Care Tax Credit? .....................................................................901

B. Which Employers Qualify for the Tax Credit? .............................................................................901

1. Definition of Eligible Small Employer .................................................................................901

2. Special Rule for Tax-Exempt Eligible Small Employer ............................................................902

3. Controlled Group Rules Apply in Determining Whether Employers Are Eligible ..........................902

C. Which Employees Are Counted?...............................................................................................903

1. All Non-Excludable Employees Are Aggregated ....................................................................903

2. Which Individuals Are Excluded.........................................................................................903

3. Many Seasonal Workers’ Hours Are Not Counted ..................................................................903

D. Determining the Number of FTEs..............................................................................................904

1. What Is an Hour of Service for Purposes of the FTE Calculation? ..............................................904

2. Three Alternative Methods Available for Counting Hours of Service ..........................................904

E. Determining Average Annual Wages .........................................................................................905

F. What Is a “Contribution Arrangement” for Tax Years 2010–2013?..................................................905

1. Premiums Must Be for “Health Insurance Coverage” ..............................................................906

2. Uniformity Requirement....................................................................................................906

3. Contribution Requirements for Tax Years 2014 and Later ........................................................909

G. How Is the Credit Amount Determined? .....................................................................................909

1. Eligible Small Employer Credit Prior to 2014 ........................................................................909

2. Eligible Small Employer Credit in 2014 and After ..................................................................910

3. Tax-Exempt Small Employer Credit Is Calculated as a Smaller Percentage ..................................911

4. Credit Is Phased Out Based on Number of FTEs or Average Wages ...........................................911

H. How Is the Tax Credit Claimed? ...............................................................................................912

1. Eligible Small Employer Includes Amount in Current-Year Business Credit ................................912

2. Tax-Exempt Small Employer .............................................................................................913

3. Agency Outreach Efforts Encourage Consideration of Tax Credit ..............................................913

 2011 Thomson Reuters/EBIA 4th Qtr. 2011 Page xi



Health Care Reform for Employers and Advisors

XXVII. Early Retiree Reinsurance Program (ERRP) ..................................................................................931

A. Overview .............................................................................................................................931

B. Qualifying Coverage...............................................................................................................933

1. Employment-Based Plans ..................................................................................................933

2. Health Benefits ................................................................................................................934

3. Early Retiree ...................................................................................................................934

C. Basic Reimbursement Requirements ..........................................................................................935

1. Amount of Reimbursement ................................................................................................935

2. Transition Rule for 2010....................................................................................................937

3. Use of Reimbursements.....................................................................................................937

4. Tax Treatment of Reimbursements ......................................................................................940

D. Certification and Related Requirements ......................................................................................940

1. Cost-Savings Requirement.................................................................................................941

2. Sponsor Agreements.........................................................................................................941

3. Certification Process.........................................................................................................941

E. Submission of Reimbursement Claims .......................................................................................942

1. Timing and Preliminary Steps.............................................................................................942

2. What Costs Are Eligible?...................................................................................................943

3. Documentation ................................................................................................................943

4. Other Issues (Including Adverse Benefit Determinations, Claims Date Inaccuracies, and
Reopening Process) ..........................................................................................................944

F. Notice to Participants ..............................................................................................................945

1. To Whom Must Notice Be Provided? ...................................................................................945

2. When Must Notice Be Provided?.........................................................................................946

3. How Must Notice Be Delivered? .........................................................................................946

G. Factors to Consider.................................................................................................................946

XXVIII. Shared Responsibility for Employers (Play or Pay Penalty Tax) ......................................................961

A. Introduction to Shared Responsibility for Employers (Play or Pay Penalty Tax) ..................................961

B. What Employers Are Subject to an Assessable Payment (Penalty Tax)? ............................................961

1. Determining Whether an Employer Is an “Applicable Large Employer”......................................961

2. IRS Request for Comments ................................................................................................962

C. Assessable Payment (Penalty Tax) on Large Employers Not Offering Coverage .................................963

1. Amount of Assessable Payment (Penalty Tax) .......................................................................964

2. Understanding “Minimum Essential Coverage” .....................................................................964

D. Assessable Payment (Penalty Tax) on Large Employers Who Offer Coverage ....................................965

1. Potential Future Relief Relating to Affordability ....................................................................965

2. Amount of Assessable Payment (Penalty Tax) .......................................................................966

3. Understanding “Minimum Essential Coverage” .....................................................................967

E. Interplay Between Assessable Payment (Penalty Tax) and HRA Coverage ........................................968

F. Notice to Employer of Premium Assistance .................................................................................968

G. Will Employers Play or Pay? ....................................................................................................969

Page xii 4th Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

XXIX. Shared Responsibility for Individuals (Individual Mandate) ..............................................................991

A. Introduction to Shared Responsibility for Individuals (Individual Mandate) .......................................991

B. What Is Minimum Essential Coverage? ......................................................................................991

C. Calculating the Penalty (the “Shared Responsibility Payment”) .......................................................992

1. Calculating the Flat Dollar Amount .....................................................................................992

2. Calculating the Percentage of Income Amount .......................................................................992

D. Exceptions for Certain Individuals.............................................................................................993

E. Reporting, Collection, and Enforcement .....................................................................................993

1. Individuals Report and Pay the Shared Responsibility Payment .................................................993

2. IRS Collects and Enforces the Penalty ..................................................................................994

F. Refundable Premium Tax Credit for Low-Income Individuals.........................................................994

XXX. Tax on High-Cost Health Coverage................................................................................................ 1011

A. Introduction ........................................................................................................................ 1011

B. What Coverage Is Subject to the Tax? ...................................................................................... 1012

1. Applicable Employer-Sponsored Coverage ......................................................................... 1012

2. Coverage That Is Not Subject to the Tax ............................................................................. 1012

3. Special Rule for Self-Employed Individuals ........................................................................ 1013

4. Special Rule for Governmental Plans ................................................................................. 1014

C. Whose Coverage Is Subject to the Tax? .................................................................................... 1014

D. Amount of the Tax ............................................................................................................... 1014

1. Basic Formula ............................................................................................................... 1014

2. Determining the Aggregate Cost of Coverage ...................................................................... 1015

3. Determining the Annual Limitation ................................................................................... 1017

E. Adjustments to the Initial Dollar Amounts ................................................................................ 1019

1. Health cost adjustment percentage .................................................................................... 1019

2. Cost-of-Living Adjustment .............................................................................................. 1020

3. Age and Gender Adjustment ............................................................................................ 1020

F. Who Calculates the Tax? ....................................................................................................... 1021

G. Who Pays the Tax?............................................................................................................... 1021

H. Tax Penalties....................................................................................................................... 1022

PART 5 OF 6

OTHER REQUIREMENTS

XXXI. Automatic Enrollment ................................................................................................................ 1051

A. Overview and Effective Date.................................................................................................. 1051

B. Who Is Subject to the Automatic Enrollment Requirement? .......................................................... 1052

C. Which Health Plan Must Employees Be Enrolled In? .................................................................. 1052

D. What Is Required by the Obligation to Continue Enrollment?........................................................ 1053

E. Preemption of Certain State Laws............................................................................................ 1053

XXXII. HIPAA Electronic Transactions and Operating Rules ................................................................... 1081

A. Introduction ........................................................................................................................ 1081

B. Background on Use of HIPAA Electronic Transactions ............................................................... 1081

C. Expansion of HIPAA Electronic Transaction Rules Under Health Care Reform ................................ 1082

1. Operating Rules ............................................................................................................. 1082

 2011 Thomson Reuters/EBIA 4th Qtr. 2011 Page xiii



Health Care Reform for Employers and Advisors

2. Electronic Funds Transfer and Health Claims Attachment Transactions .................................... 1085

3. Requirement to Establish a Unique Health Plan Identifier....................................................... 1085

D. Health Plan Certification and Documentation of Compliance ........................................................ 1086

1. Certification Deadlines.................................................................................................... 1086

2. Documentation of Compliance.......................................................................................... 1086

E. Enforcement Through Audits and Penalties ............................................................................... 1087

XXXIII. [Reserved] .............................................................................................................................. 1151

XXXIV. Employee Protections ............................................................................................................... 1151

A. Nondiscrimination Protection: Grounds Prohibited Under Federal Laws ......................................... 1151

1. General Requirement ...................................................................................................... 1151

2. What Is a “Health Program or Activity”? ............................................................................ 1151

3. Continued Application of Rights and Remedies Under Federal Laws........................................ 1152

4. Preemption Rule ............................................................................................................ 1152

5. Effective Date ............................................................................................................... 1152

B. Protection From Retaliation ................................................................................................... 1152

1. General Requirement ...................................................................................................... 1152

2. Retaliation Protections Do Not Limit Other Rights ............................................................... 1153

3. Effective Date ............................................................................................................... 1153

C. Special Enforcement Rules for MEWAs ................................................................................... 1153

1. Prohibition on False Statements About MEWA’s Financial Condition ...................................... 1154

2. ERISA Preemption Carve Out: DOL Can Apply State Law to Combat MEWA Fraud and
Abuse .......................................................................................................................... 1154

3. DOL Authorized to Issue Administrative Orders Impacting MEWA Operations ......................... 1155

4. MEWAs Required to Register With the DOL Before Commencing Operations........................... 1155

5. Privileged and Confidential Communications Between DOL and Federal and State Agencies........ 1155

XXXV. Special Issues for FSAs, HRAs, HSAs, and Cafeteria Plans (Including Simple Cafeteria Plans) ........... 1181

A. Overview ........................................................................................................................... 1181

B. Restrictions on OTC Medicines and Drugs for Health FSAs, HRAs, HSAs, and Archer MSAs ............ 1181

1. Restrictions on Health FSA and HRA Reimbursements for OTC Medicines or Drugs .................. 1182

2. Restrictions on HSA and Archer MSA Distributions for OTC Medicines or Drugs ................... 1186A

C. $2,500 Cap on Annual Health FSA Salary Reductions ...............................................................1186B

D. Cafeteria Plans and Health Benefit Exchanges ........................................................................... 1187

E. Simple Cafeteria Plans .......................................................................................................... 1187

1. Simple Cafeteria Plans: An Overview ................................................................................ 1187

2. Who Can Sponsor a Simple Cafeteria Plan?......................................................................... 1188

3. What Contributions Are Required Under the Simple Cafeteria Plan Rules? ................................ 1191

4. Eligibility and Participation Requirements for Simple Cafeteria Plans ...................................... 1193

5. Nondiscrimination Safe Harbor for Simple Cafeteria Plans ..................................................... 1194

6. Step-by-Step Guide to Implementing a Simple Cafeteria Plan ................................................. 1195

7. What Happens When Simple Cafeteria Plan Sponsors Cease to Qualify as Eligible Employers?..... 1196

F. Impact of Expanded Income Exclusion Under Code §§ 105(b) and 106 on Cafeteria Plans, Health
FSAs, and HRAs.................................................................................................................. 1196

G. Increase in Additional Tax on HSA and Archer MSA Distributions Not Used for Medical Expenses..... 1197

H. Increase in Medical Expense Deduction Threshold Under Code § 213 ............................................ 1197

Page xiv 4th Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

PART 6 OF 6

ADMINISTRATION

XXXVI. Reporting and Fees .................................................................................................................. 1231

A. Overview ........................................................................................................................... 1231

B. W-2 Reporting: Cost of Employer-Sponsored Health Coverage ..................................................... 1231

1. Overview and Effective Date............................................................................................ 1231

2. Employers Subject to Reporting ........................................................................................ 1233

3. What Is “Applicable Employer-Sponsored Coverage”?.......................................................... 1234

4. Determining “Aggregate Reportable Cost” .......................................................................... 1238

5. Methods of Calculating the Cost of Coverage ...................................................................... 1239

6. Other Issues Relating to Calculating the Cost of Coverage...................................................... 1242

7. Transition Relief for Certain Employers and Coverage .......................................................... 1243

C. Reporting of Health Insurance Coverage (Insurers and Employers That Self-Insure) ...................... 1244

1. Overview and Effective Date............................................................................................ 1244

2. Who Is Subject to This Reporting Requirement? .................................................................. 1244

3. What Information Must Be Reported to the IRS? .................................................................. 1245

4. Written Statement to Covered Individuals ........................................................................... 1245

5. Coordination of Returns and Statements ............................................................................. 1245

6. Penalties for Noncompliance ............................................................................................ 1246

D. Reporting of Health Insurance Coverage (Large Employers and “Offering Employers”) ..................... 1246

1. Overview and Effective Date............................................................................................ 1246

2. Which Employers Are Subject to This Reporting Requirement? .............................................. 1246

3. What Information Must Be Reported to the IRS? .................................................................. 1247

4. Written Statements to Full-Time Employees........................................................................ 1248

5. Coordination of Returns and Statements ............................................................................. 1248

6. Penalties for Noncompliance and Accuracy Review .............................................................. 1248

E. Annual Report on Self-Insured Plans (Using Information From Form 5500s) ................................... 1248

F. “Transparency in Coverage” Reporting and Cost-Sharing Disclosures ............................................ 1249

1. Overview and Effective Date............................................................................................ 1249

2. Who Is Subject to the Transparency in Coverage Reporting and Cost-Sharing Disclosure
Requirements?............................................................................................................... 1249

3. Transparency in Coverage Reporting: What Information Must Be Provided? ............................. 1250

4. Cost-Sharing Disclosures to Individuals ............................................................................. 1250

G. Quality of Care Reporting ...................................................................................................... 1251

1. Overview and Effective Date............................................................................................ 1251

2. What Information Must Be Reported? ................................................................................ 1252

3. When Must the Quality of Care Report Be Provided? ............................................................ 1252

4. Potential Penalties for Noncompliance ............................................................................... 1253

H. Fees to Fund Research on Patient-Centered Outcomes ................................................................. 1253

1. Effective Date ............................................................................................................... 1253

2. Policies and Plans Subject to Fees ..................................................................................... 1253

3. Excepted Benefits are Not Subject to Fees........................................................................... 1253

4. Amount of Fees and Treatment as Taxes ............................................................................. 1254

 2011 Thomson Reuters/EBIA 4th Qtr. 2011 Page xv



Health Care Reform for Employers and Advisors

XXXVII. Participant Notices and Disclosures .......................................................................................... 1271

A. Overview of Participant Notices and Disclosures ........................................................................ 1271

B. Many Health Care Reform Changes Must Be Disclosed Under ERISA’s SPD Rules.......................... 1271

1. Overview of SPD Changes............................................................................................... 1271

2. Table of Health Care Reform Requirements to Be Addressed in SPDs ...................................... 1272

3. Certain Items May Raise Special Issues With Respect to SPD Disclosure .................................. 1274

C. Specific Participant Notices and Disclosures Under Health Care Reform......................................... 1275

Index .......................................................................................................behind the Index and Glossary Tab

Glossary of Terms .....................................................................................behind the Index and Glossary Tab

Appendix Tabs

Tab 1: Statutes

Tab 2: Regulations

Tab 3: Other Guidance

Tab 4: Resources

Tab 5: Sample Documents

Page xvi 4th Qtr. 2011  2011 Thomson Reuters/EBIA




