
 Table of Contents

ERISA Compliance
for

Health & Welfare Plans
Table of Contents

[See also the Table of Contents behind each Appendix Tab]

About the Authors ......................................................................................................................................i

How to Use This Manual ............................................................................................................................ii

Current Developments ............................................................................... see the Current Developments Tab

Statutes, Regulations, Sample Documents, and Other Items..............................................see the Appendix Tabs

Outline Table of Contents

PART 1 OF 8

ERISA OVERVIEW

I. ERISA Compliance for Health & Welfare Plans: The Short Course.............................................................. 1

A. The Short Course Is for You........................................................................................................ 1

B. Meet Zipco, Our Hypothetical Employer and Sponsor of Health and Welfare Benefits ............................ 1

1. Zipco Corporation ............................................................................................................... 1

2. Zipco’s Welfare Benefits ...................................................................................................... 2

3. Who Participates in the Welfare Benefit Programs? ................................................................... 2

C. ERISA Is a Federal Law Covering Employee Benefit Plans ............................................................... 2

1. Pension and Internal Revenue Code Issues Are Not Covered Here ................................................ 3

2. COBRA, HIPAA, Other Federal Mandates Are Not Covered Here................................................ 3

D. Is Zipco Subject to ERISA?......................................................................................................... 3

E. Are Zipco’s Health and Welfare Benefits Subject to ERISA? ............................................................. 3

1. ERISA’s Definition of Welfare Benefit Plan............................................................................. 3

2. Important Statutory and Regulatory Exemptions........................................................................ 4

3. Which Zipco Benefits Are Subject to ERISA? .......................................................................... 5

F. Cast of Characters Under ERISA.................................................................................................. 6

1. ERISA Plan ....................................................................................................................... 6

2. Plan Sponsor ...................................................................................................................... 7

3. ERISA Plan Administrator.................................................................................................... 7

4. Participants and Beneficiaries ................................................................................................ 7

5. Named Fiduciary ................................................................................................................ 7

6. Other ERISA Fiduciaries ...................................................................................................... 7

7. Insurance Companies or HMOs ............................................................................................. 7

8. Third-Party Administrators ................................................................................................... 8

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page iii



ERISA Compliance for Health & Welfare Plans

9. Trustee.............................................................................................................................. 8

G. Quick List—Key ERISA Requirements ........................................................................................ 8

H. Fundamental ERISA Rule: A Plan Document Is Required ................................................................. 9

1. Every Plan Needs a Document ............................................................................................... 9

2. Type of Document Will Vary Depending on Nature of Benefits.................................................... 9

3. Insured Benefits Require a “Wrap Document” .......................................................................... 9

4. How Many Plan Documents Are Required Depends on How Many Plans There Are ........................ 9

5. What Topics Should Be Addressed in the Plan Document? ........................................................ 10

I. Are You an ERISA Fiduciary? You Better Behave! ....................................................................... 12

1. Who Are ERISA Fiduciaries? .............................................................................................. 12

2. What Are ERISA Fiduciary Duties?...................................................................................... 12

3. Plan Sponsors Wear Two Hats: Some Plan Roles Are Not Fiduciary Roles ................................... 12

4. Delegating Fiduciary Duties to Others ................................................................................... 13

5. What Happens When There Is a Breach of Fiduciary Duty? ....................................................... 13

6. Who Are the Zipco Plan Fiduciaries? .................................................................................... 13

J. ERISA’s Bonding Requirement ................................................................................................. 13

1. Bond Required Where Plan Funds or Property Handled ............................................................ 13

2. Adding Welfare Plans to the Sponsor’s 401(k) Plan Bond ......................................................... 14

K. Summary Plan Descriptions (SPDs) and Four-Page Summaries ........................................................ 14

1. Zipco—Not Insurer or TPA—Is Responsible for SPD ............................................................. 14

2. Who Must Be Furnished With SPDs?.................................................................................... 14

3. When and How to Furnish SPDs .......................................................................................... 14

4. What Kind of Document Satisfies the SPD Requirement? ......................................................... 15

5. What Topics Must an SPD Address? ..................................................................................... 15

6. What Happens If There Is No SPD or the SPD Is Inadequate? .................................................... 17

7. Updating the SPD—the Summary of Material Modification ...................................................... 17

8. What Should the Zipco SPDs Look Like? .............................................................................. 17

9. Four-Page Summary of Benefits and Coverage Under Health Care Reform................................... 17

L. Other Disclosure Requirements.................................................................................................. 18

1. Providing Copies of Documents on Written Request ................................................................ 18

2. Making Documents Available at Principal Office .................................................................... 18

3. Summary Annual Reports ................................................................................................... 18

4. Additional Situations Where Disclosures May Be Required ....................................................... 18

M. Annual Form 5500 Reporting .................................................................................................... 19

1. Filing Form 5500 With the DOL .......................................................................................... 19

2. Penalties for Form 5500 Failures Can Be Very Costly .............................................................. 19

3. Several Important Form 5500 Exemptions Exist ...................................................................... 19

4. Determining How Many Form 5500s Are Required ................................................................. 20

5. Form 5500 Mechanics: What, When, Where, and Who ............................................................. 20

6. Completing Form 5500 and Applicable Schedules ................................................................... 20

7. DOL’s Delinquent Filer Program ......................................................................................... 21

8. What Zipco’s Form 5500 Might Look Like ............................................................................ 21

Page iv 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

N. Recordkeeping ....................................................................................................................... 21

O. Procedures for Processing Benefit Claims .................................................................................... 22

1. DOL Claims Regulations: Different Rules for Different Benefits ................................................ 22

2. Processing Initial Benefit Claims.......................................................................................... 22

3. Processing Benefit Appeals ................................................................................................. 24

4. Claims Procedures Must Appear in Plan SPD ......................................................................... 26

5. Additional Claims Requirements for Group Health Claims ........................................................ 26

6. External Review Requirements for Group Health Plans ............................................................ 27

P. When Does an ERISA Plan Have “Plan Assets”?........................................................................... 27

1. Participant Contributions Are Plan Assets by Definition ........................................................... 28

2. Certain Actions Turn Purely Employer Assets Into Plan Assets .................................................. 28

Q. Exclusive Benefit and Trust Rules: How They Apply to Zipco’s Plan Assets....................................... 28

1. Exclusive Benefit Rule....................................................................................................... 28

2. Trust Rule and DOL Non-Enforcement Policy (Technical Release 92-01) ..................................28A

R. Do ERISA Plans Have to Comply With State Laws, Too? ............................................................... 29

1. Many State Insurance Laws Continue to Apply—But Only to Plan Insurers ................................. 29

2. State-Law “Bad Faith” and Similar Claims Are Preempted—Even for Plan Insurers ...................... 29

S. Five Years in the Life of Zipco’s Welfare Benefits......................................................................... 29

1. Year 1 (2007): Zipco Opens for Business and Begins Offering Benefits ....................................... 29

2. Year 2 (2008): Zipco Adds Cafeteria Plan and Other Benefits .................................................... 30

3. Year 3 (2009): Covered Participants Surpass 100; Zipco Adds Three More Plans, and Has Its
First Benefits Lawsuit ......................................................................................................30A

4. Year 4 (2010): Zipco Amends a Plan, Files Form 5500s for 2009 Plan Year, and Prepares for
Health Care Reform Changes Effective in 2011.....................................................................30A

5. Year 5 (2011): Dispute About Meaning of SPD; Form 5500s for 2010 Plan Year Filed;
Ongoing Implementation of Health Care Reform................................................................... 30B

T. Conclusion .......................................................................................................................... 30B

II. ERISA: Sources of Law........................................................................................................................ 31

A. What Is ERISA? ..................................................................................................................... 31

B. Governing Law: Where Do the Rules Come From?........................................................................ 31

1. The ERISA Statute ............................................................................................................ 31

2. ERISA Legislative History.................................................................................................. 32

3. DOL Regulations and Interpretive Bulletins ........................................................................... 32

4. DOL Advisory Opinions and Information Letters .................................................................... 33

5. DOL Technical Releases, Notices, and Other Informal Guidance ................................................ 33

6. Form 5500 Series and Instructions ........................................................................................ 34

7. Court Cases ..................................................................................................................... 34

8. DOL Booklets and Publications ........................................................................................... 34

C. EBIA’s Coverage of ERISA Topics ............................................................................................ 34

1. Scope of this Manual: Parts 1-5 of ERISA Title I ..................................................................... 34

2. Subjects Treated in Other EBIA Publications.......................................................................... 34

3. Appendix Tabs: Full Text of Statutes, Regulations and Other Guidance ....................................... 35

D. Other Federal Law Requirements ............................................................................................... 35

1. Summary of Some Relevant Federal Laws ............................................................................. 35

2. Scenario Illustrating Application of Non-ERISA Federal Laws .................................................. 37

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page v



ERISA Compliance for Health & Welfare Plans

E. State Insurance and Other Laws ................................................................................................. 37

III. [Reserved]......................................................................................................................................... 51

IV. Important Defined Terms Under ERISA............................................................................................... 51

A. Overview of Defined Terms ...................................................................................................... 51

B. Employee Welfare Benefit Plan ................................................................................................. 51

C. Plan Administrator .................................................................................................................. 51

D. Participant ............................................................................................................................. 52

1. Participant Under ERISA §  3(7) .......................................................................................... 52

2. Participant Covered by Plan ................................................................................................ 53

E. Beneficiary ............................................................................................................................ 53

F. Voluntary Employees’ Beneficiary Association (VEBA) ................................................................ 53

1. VEBAs Satisfying the Requirements of Code § 501(c)(9) Are Tax-Exempt .................................. 53

2. Overview of VEBA Requirements and Issues ......................................................................... 54

PART 2 OF 8

PLANS THAT ARE SUBJECT TO ERISA

V. What Employers Are Subject to ERISA’s Requirements? ........................................................................ 71

A. ERISA’s Sweeping Coverage Rule ............................................................................................. 71

B. Exemption for Certain Governmental Entities ............................................................................... 71

C. Indian Tribal Governments ....................................................................................................... 73

1. Pre-PPA Decisions ............................................................................................................ 73

2. PPA Amendments to ERISA ............................................................................................... 73

D. Exemption for Churches ........................................................................................................... 74

1. The “Church” Element ....................................................................................................... 75

2. Who Benefits Under the Plan? ............................................................................................. 75

3. “Controlled by” or “Associated With” ................................................................................... 75

4. No Code § 410(d) Election.................................................................................................. 76

VI. What Workplace Fringe Benefits Are Subject to ERISA? ....................................................................... 91

A. Overview .............................................................................................................................. 91

1. Why Being Subject to ERISA Matters ................................................................................... 91

2. Advantages of ERISA Status ............................................................................................... 91

3. ERISA Applies to “Employee Welfare Benefit Plans” .............................................................. 92

4. Identifying ERISA Benefits ................................................................................................ 92

B. Is There a Plan, Fund, or Program? ............................................................................................. 93

1. Basic “Plan, Fund, or Program” Test Is Easily Met .................................................................. 93

2. Nevertheless Some Arrangements Do Not Qualify................................................................... 93

3. No Written Document Is Needed to Create a Plan, Fund, or Program ........................................... 94

C. Is the Plan, Fund, or Program Established or Maintained by an Employer? ......................................... 94

1. An Employer Need Not Do Much to Establish or Maintain a Plan ............................................... 94

2. Employer Maintenance Clearly Present With Self-Insured Plans................................................. 95

3. In Insured Arrangements, Disputes About Employer Maintenance Sometimes Occur...................... 95

4. Individual Insurance Policies Can Create an ERISA Plan .......................................................... 96

5. Once Established by Employer, Plan Is Likely to Remain Subject to ERISA ................................. 97

Page vi 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

D. Does the Plan Provide the Type of Benefits Listed in ERISA?.......................................................... 97

1. ERISA Plans Provide Specific Types of Benefits ..................................................................... 97

2. Effect of Offering ERISA and Non-ERISA Benefits in One Plan ...............................................100

3. Offering Multiple ERISA Benefits Through One Plan .............................................................101

E. Are Plan Benefits Provided to Participants or Beneficiaries? ...........................................................101

1. Who Are Participants and Beneficiaries? ..............................................................................101

2. Plans Covering Self-Employed Individuals or Partners ............................................................101

3. Plans Covering Only One Employee (or Former Employee) .....................................................102

F. Government, Church, and Other Statutory Exemptions ..................................................................103

1. Governmental Plans .........................................................................................................103

2. Church Plans...................................................................................................................104

3. Plans Maintained Solely to Comply With Workers’ Compensation, Unemployment
Compensation, or Disability Insurance Laws .........................................................................104

4. Plans Maintained Outside United States for Nonresident Aliens ................................................104

G. “Payroll Practice” Regulatory Safe Harbors.................................................................................104

1. Payment of Wages ...........................................................................................................105

2. Unfunded Sick Pay or Income Replacement Benefits ..............................................................105

3. Unfunded Vacation, Holiday, Jury Duty, and Similar Pay ........................................................108

H. Voluntary Plans Regulatory Safe Harbor.....................................................................................108

I. Other Regulatory Exemptions...................................................................................................109

1. On-Premises Facilities ......................................................................................................109

2. Holiday Gifts ..................................................................................................................109

3. Sales to Employees of Employer “Articles or Commodities”.....................................................109

4. Remembrance Funds ........................................................................................................109

5. Hiring Halls ....................................................................................................................109

6. Strike Funds....................................................................................................................110

7. Unfunded Scholarship or Educational Assistance Programs ......................................................110

8. Payroll Deductions Deposited in Savings Accounts (Christmas Clubs or Holiday Funds)................110

9. Industry Advancement Programs.........................................................................................110

J. Special Issues: Plans Providing Medical Benefits (aka Group Health Plans) .......................................111

1. Special Rules May Apply to Plans Providing Medical Benefits (aka Group Health Plans) ...............111

2. What Is a Group Health Plan?.............................................................................................111

3. Examples of Typical Plans Providing Medical Benefits ...........................................................112

4. Examples of Typical Plans/Programs Not Providing Medical Care.............................................121

K. Other Special Issues for Particular Types of Plans or Benefits .........................................................123

1. Combining Several ERISA Benefits Into One Plan for Compliance Purposes ...............................123

2. Plans Covering Only One Employee (or Former Employee) .....................................................123

3. Cafeteria Plans ................................................................................................................123

4. Dependent Care Assistance Programs ..................................................................................123

5. Disability Plans ...............................................................................................................123

6. Bonus Programs ..............................................................................................................124

7. Severance Plans ...............................................................................................................124

8. Reduction-in-Force (RIF) or Retirement Incentive Programs ....................................................129

9. Prepaid Legal Services ......................................................................................................130

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page vii



ERISA Compliance for Health & Welfare Plans

10 Providing Employer Goods or Services to Employees (or Former Employees)..............................130

11. Employee Training Benefits ...............................................................................................131

12. Business Travel Accident Benefits.......................................................................................131

13. Life or Accident Insurance Coverage Provided Under Company Credit Card ...............................132

14. Split-Dollar Life Insurance.................................................................................................132

15. Individual Conversion Policies Under Group Health, Life, or Other ERISA Plans .........................132

16. Multiple Employer Welfare Arrangements (MEWAs) .............................................................133

L. Table: ERISA Status of Common Fringe Benefits.........................................................................133

VII. Voluntary Plans—When Are They Subject to ERISA? ........................................................................167

A. Overview of Voluntary Plans....................................................................................................167

1. What Are Voluntary Plans? ................................................................................................167

2. ERISA Considerations ......................................................................................................168

B. Issues to Consider Before Offering Voluntary Plans ......................................................................168

1. Does the employer care about avoiding ERISA’s application?...................................................168

2. Is the Voluntary Plan Subject to Group Health Plan Laws? .......................................................169

3. Will Treating the Plan as Subject to ERISA Significantly Increase the Employer’s ERISA
Reporting and Disclosure Compliance Burdens? ....................................................................169

4. If the Employer Wishes to Avoid ERISA’s Application, Is the Employer Willing and Able to
Strictly Follow the Voluntary Plan Safe Harbor Over the Entire Life of the Plan?..........................169

5. If the Employer Wishes to Avoid ERISA’s Application, Can the Employer Accept the
Consequences of Failing to Satisfy the Voluntary Plan Safe Harbor? ..........................................170

6. If ERISA Applies—Or the Employer Wants to Treat the Plan as Subject to ERISA—What
Actions Should the Employer Take? ....................................................................................170

C. Detailed Review of Voluntary Plan Safe Harbor ...........................................................................173

1. Employer Contributions to Plan Are Not Permitted Under Voluntary Plan Safe Harbor ..................174

2. Plan Must Be Completely Voluntary for Employees................................................................174

3. Employer Functions Must Be Limited to Those Listed in Voluntary Plan Safe Harbor ...................175

4. Employer Functions Must Not “Endorse” the Plan ..................................................................177

5. What Payments Can the Insurer Make to the Employer under the Safe Harbor? ............................183

D. Failing the Safe Harbor Does Not Necessarily Create an ERISA Plan ...............................................183

E. Table of Cases and DOL Opinion Letters Addressing the Voluntary Plan Safe Harbor .........................184

PART 3 OF 8

PLAN DESIGN AND DOCUMENTATION

VIII. Plan Design and the Written Document Requirement .........................................................................191

A. Plan Design—The Big Picture .................................................................................................191

1. ERISA Does Not Require Benefits to Be Provided..................................................................191

2. Plan Design Decisions Are Generally Not Subject to Fiduciary Rules .........................................191

3. ERISA Imposes Relatively Few Constraints on Plan Design .....................................................192

B. The Written Plan Document Requirement ...................................................................................192

1. Plan Must Be Established and Maintained Pursuant to a Written Instrument.................................192

2. An ERISA Plan Can Nevertheless Exist Without a Written Plan Document .................................193

C. Consequences of Failure to Comply ...........................................................................................193

1. No Specific Penalties ........................................................................................................193

2. Inability to Respond to Written Participant Requests ...............................................................193

Page viii 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

3. Benefits Lawsuits May Be Based on Past Practice and Similar Evidence .....................................193

4. Less Favorable Standard of Review in Benefits Lawsuits .........................................................194

5. Limited Ability to Amend or Terminate Plan .........................................................................194

6. Fiduciary Duty to Follow Plan Document .............................................................................194

D. What Must the ERISA Plan Document Look Like? .......................................................................194

1. Special Plan Document Compliance Issues............................................................................195

2. Using Wrap and Umbrella Documents for Plan Document Compliance.......................................196

E. ERISA-Required Plan Provisions ..............................................................................................197

1. Named Fiduciary .............................................................................................................197

2. Procedure for Allocation of Responsibilities ..........................................................................197

3. Funding Policy ................................................................................................................197

4. How Payments Are Made ..................................................................................................197

5. Claims Procedures ...........................................................................................................198

6. Amendment Procedure......................................................................................................198

7. Distribution of Assets on Plan Termination ...........................................................................199

8. Required Provisions for Group Health Plans ..........................................................................199

F. Optional Plan Provisions Regarding Fiduciary Functions ...............................................................202

G. Other Important Plan Provisions ...............................................................................................202

1. Permission to Use Plan Assets to Pay Plan Administrative Expenses ..........................................202

2. Incorporating Provisions That Must Appear in the SPD ...........................................................202

3. General Business Elements ................................................................................................202

4. Other Important Plan Provisions .........................................................................................203

H. Scrivener’s Error Doctrine May Be Available to Correct Drafting Mistakes .......................................203

I. Effect of ERISA References in Documents of ERISA-Exempt Plans ................................................204

IX. Eligibility: Key Design Choices and Legal Constraints ...........................................................................211

A. Overview .............................................................................................................................211

B. Impact of Tax and Discrimination Issues on Eligibility ..................................................................211

1. Covering Individuals Who Are Not Tax Code Dependents of the Employee.................................211

2. Impact of Code Nondiscrimination Requirements ...................................................................212

3. Limits on Discrimination Imposed by Other Federal Laws .......................................................212

C. Eligibility Provisions Should Appear in the Plan Document ............................................................212

1. Documenting Eligibility Requirements for Insured Plans .........................................................212

2. Effect of Employee Handbooks, Business Practices, or Other Outside Evidence ...........................213

3. Eligibility Descriptions Need to Be Consistent .......................................................................214

D. Defining Initial Employee Eligibility .........................................................................................214

1. Initial Service Requirements for Eligibility............................................................................214

2. Limiting Eligibility to Certain Classes of Employee ................................................................216

3. Location of Work Restrictions ............................................................................................216

4. Compensation Requirements for Initial Eligibility ..................................................................216

5. Actively-at-Work Requirements..........................................................................................217

6. Under Some Plans, Significant Discretion Regarding Eligibility May Be Reserved .......................217

7. Linking Eligibility Rules of One Plan to Eligibility Rules of Another Plan ...................................218

E. Requirements for Continued Eligibility ......................................................................................219

1. Service Requirements for Continued Eligibility......................................................................219

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page ix



ERISA Compliance for Health & Welfare Plans

2. Effect of Employee Leaves of Absence.................................................................................219

3. Termination of Eligibility for Cause.....................................................................................219

F. Age Requirements for Eligibility...............................................................................................220

G. When Does Plan Coverage Begin? (Entry Date Issues) ..................................................................220

H. Enrollment/ Open Enrollment Requirements for Coverage .............................................................223

1. Will Coverage Be Automatic or Require Affirmative Enrollment? .............................................223

2. Will Enrollment Also Require Individual Application to the Plan Insurer? ...................................223

3. Will Annual Open Enrollment Be Permitted?.........................................................................224

4. Form and Content of Enrollment/Open Enrollment Materials ....................................................224

5. Delivery Methods for Open Enrollment Materials...................................................................225

6. If No Enrollment Opportunity Is Offered, Individuals May Be Deemed Covered ..........................226

7. Delays and Misinformation in the Enrollment Process Can Lead to Litigation ..............................226

8. Impact of Enrollment Requirements on Other Eligibility Disputes .............................................226

9. Enrollment/Open Enrollment Checklist ................................................................................227

I. Eligibility for Independent Contractors, Leased Employees, and Others ............................................231

1. Worker Misclassification Cases ..........................................................................................231

2. Analyzing Benefits Claims Based on Worker Misclassification .................................................231

3. Addressing Reclassified Worker Issues With Plan Language ....................................................233

4. ERISA Fiduciary Duty Issues Involving Worker Misclassifications ...........................................234

5. Excluding Leased Employees .............................................................................................234

6. Drafting Suggestions ........................................................................................................236

J. Spouse and Dependent Child Eligibility......................................................................................236

1. Definition of Spouse .........................................................................................................237

2. Definition of Child ...........................................................................................................240

3. Limiting Spousal Eligibility When Other Coverage Is Available................................................242

4. Providing No Spouse or Dependent Coverage ........................................................................242

K. Domestic Partner Eligibility .....................................................................................................242

1. Defining Eligible Domestic Partners ....................................................................................243

2. Documenting the Domestic Partnership ............................................................................. 244A

3. Plan Documents Must Describe Coverage .......................................................................... 244B

4. Continuation Coverage and Special Enrollment Rights for Domestic Partners ..............................245

5. Addressing Tax Issues Raised by Domestic Partner Benefits.....................................................245

L. Competing Beneficiary Claims for Life, AD&D, and Similar Death Benefits .....................................247

1. Situations Where Competing Beneficiary Claims Can Arise .....................................................247

2. How Competing Beneficiary Claims Affect Plan Administration ...............................................252

M. Making Eligibility Exceptions in Individual Cases ........................................................................254

1. Allowing Ineligible Individuals to Participate ........................................................................254

2. Opt-Out by Eligible Employee Who Is Automatically Enrolled .................................................254

N. Eligibility Audits ...................................................................................................................255

1. Employers Use Eligibility Audits to Control Costs..................................................................255

2. Steps in a Typical Eligibility Audit ......................................................................................255

X. Benefits: Key Design Choices and Legal Constraints ...............................................................................261

A. Benefit Design Choices ...........................................................................................................261

1. Complete Reservation of Rights to Determine Benefits ............................................................261

Page x 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

2. Reservation of Rights to Determine Amount of Benefits ..........................................................261

B. Promised Benefits, Exclusions, and Limitations ...........................................................................261

1. Promised Benefits Will Be Enforced ....................................................................................261

2. Benefit Exceptions and Limitations Must Be Disclosed ...........................................................262

C. Funding Vehicles ...................................................................................................................262

D. Benefit Claims Procedures .......................................................................................................262

E. Special Issues in Describing and Administering Benefits................................................................262

1. Medical Necessity Standard ...............................................................................................263

2. Limits on Experimental Procedures .....................................................................................264

3. Entitlement to Severance Pay .............................................................................................265

4. Entitlement to Disability Benefits ........................................................................................267

5. Other Benefit Entitlement Issues .........................................................................................268

XI. Other Important Design Choices and Legal Constraints.........................................................................279

A. Specifying How Many Welfare Benefit Plans Are Maintained ........................................................279

1. Why the Number of Plans Matters .......................................................................................279

2. The Plan Sponsor Should Determine the Number of Plans ........................................................279

3. DOL Rules Applicable Where Plan Sponsor Fails to Make Clear Determination ...........................280

4. Analysis Applied by the Courts ...........................................................................................281

5. Compliance Considerations in Deciding Whether to Bundle Benefits .........................................281

6. Some Considerations and Mechanics When Bundling and Unbundling Existing Benefits ...............286

B. Discretionary Authority to Interpret Plan and Determine Facts ..................................................... 286A

1. Plan Language Determines How Benefit Denials Are Reviewed in Court ................................. 286A

2. Conflicts of Interest Can Affect How Benefit Denials Are Reviewed in Court ..............................289

C. Subrogation & Reimbursement: Legal Rules and Design Considerations ...........................................291

1. General Definitions of Subrogation and Reimbursement ..........................................................291

2. Impact of State-Law Rules Regarding Subrogation and Reimbursement......................................292

3. Subrogation/Reimbursement May Be Limited Where Participant Is Not “Made Whole”.................292

4. Plan May Be Required to Contribute Toward Participant’s Attorneys’ Fees .................................293

5. Self-Insured Plans: Plan Language Is Key .............................................................................294

6. Requiring Individual Subrogation/Reimbursement Agreements From Participants and
Beneficiaries ...................................................................................................................295

7. Amending Plan Language Regarding Subrogation and Reimbursement.......................................296

8. Interpreting Plan Language Regarding Subrogation and Reimbursement .....................................296

9. Consequence to Participant of Not Complying With Subrogation/Reimbursement Obligations ........296

10. Enforcing Subrogation/Reimbursement Rights in Court ...........................................................297

D. Coordination of Benefits (COB)................................................................................................304

1. What Is Coordination of Benefits? .......................................................................................304

2. Self-Funded Health Plans May Write Their Own Rules for Coordination of Benefits .....................304

3. Where COB Clauses of Self-Funded ERISA Plans and Private Insurance Conflict ........................305

4. Where COB Clauses of ERISA Self-Funded Plans Conflict ......................................................305

5. Coordination of Benefits With Medicare...............................................................................306

E. Assignment of Benefits ...........................................................................................................307

F. Insurance Issues.....................................................................................................................307

1. Insurance Rebates, Refunds, or Dividends.............................................................................307

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xi



ERISA Compliance for Health & Welfare Plans

2. Provider Discounts ...........................................................................................................307

G. Disputes About Receipt of Paperwork ........................................................................................308

H. Plan Amendment and Termination.............................................................................................309

I. Who Will Administer the Plan?.................................................................................................309

XII. Amending and Terminating Welfare Benefit Plans ..............................................................................311

A. Plan Sponsors Have Broad Power to Amend and Terminate Plans....................................................311

B. The Right to Amend Must Be Reserved ......................................................................................311

1. ERISA Requires Amendment Procedure to Appear in Plan Document ........................................311

2. Lack of Clear Procedure Creates Argument That Plan Cannot Be Changed ..................................312

3. Plan Should Make Clear That Right to Amend Includes Right to Terminate .................................312

4. Right to Amend Should Not Be Made Conditional ..................................................................312

C. Plans Must Be Amended and Terminated by Formal Written Action ................................................313

1. Oral Amendments Are Not Effective....................................................................................313

2. Informal Written Amendments Are Not Effective Either ..........................................................313

3. Self-Insured Plans Must Consider TPA Agreements and Stop-Loss Policies ................................314

4. Power to Amend May Be Delegated ....................................................................................314

D. Participants Must Receive Notification of Amendments and Terminations.........................................314

1. Notice to Participants of Current Plan Amendments ................................................................314

2. What Information Must Be Provided About Contemplated Amendments? ...................................315

E. Certain Benefits May Be Vested and Thus Protected From Amendment ............................................319

1. Amendments Generally Cannot Apply to Those Already Entitled to Benefits ...............................319

2. Entitlement and Vested Benefits Under Medical Plans.............................................................320

3. Vesting of Disability Benefits .............................................................................................322

4. Vested Benefits Promised in Plan Documents (e.g., Retiree Lifetime Benefits) .............................322

5. Vesting of Health Benefits Offered Under Non-Health Plans ....................................................323

6. Voluntary Incentive Termination Plans.................................................................................324

F. Other Limitations on the Ability to Amend or Terminate a Plan.......................................................325

1. ERISA §  510—Interference With Protected Rights................................................................325

2. ADA Limits on Health Benefits ..........................................................................................325

3. ADEA Limits on Health Benefits ........................................................................................325

4. Other Federal Laws and State Insurance Laws .......................................................................325

G. Plan Termination Issues ..........................................................................................................326

1. Distributing Assets of a Terminating Plan .............................................................................326

2. Dealing With Participant Contributions Remaining at Termination ............................................326

3. Final Form 5500 and Summary Annual Report (SAR) .............................................................327

XIII. Mergers & Acquisitions for Health & Welfare Plans ...........................................................................331

A. Overview of Mergers & Acquisitions .........................................................................................331

B. Legal Form of M&A Transaction Will Dictate Many Benefits Issues................................................331

1. Asset Purchase ................................................................................................................332

2. Stock Purchase ................................................................................................................332

3. Mergers .........................................................................................................................333

C. Employee Communications During M&A Negotiations.................................................................333

D. Assessing the Risk: Due Diligence in General ..............................................................................333

1. Due Diligence Regarding Seller’s Plans and Legal Compliance .................................................333

Page xii 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

2. Information About Buyer’s Plans May Also Be Requested .......................................................334

3. Buyer Should Consider Reviewing Its Own Plans and Legal Compliance ....................................334

4. Buyer Should Perform Due Diligence Early ..........................................................................334

E. Anticipating Issues and Problems ..............................................................................................334

1. Welfare Benefit Liabilities Generally ...................................................................................334

2. Legal Noncompliance Liabilities .........................................................................................338

F. Details of Due Diligence Review...............................................................................................341

1. Do Not Limit Information Requests to Particular Plans ............................................................341

2. Do Not Limit Document Requests to Formal Plan Documents...................................................341

3. Representative Checklist of Due Diligence Requests ...............................................................341

G. What Are the Possible Solutions? ..............................................................................................343

H. The Purchase Agreement .........................................................................................................343

1. Representations and Warranties Regarding Benefits................................................................343

2. Promises or Covenants Regarding Benefits ...........................................................................345

3. Responsibilities of Both Parties Pre-Closing ..........................................................................345

4. Responsibilities of Both Parties at Closing ............................................................................345

5. Responsibilities of Both Parties After Closing........................................................................346

6. Indemnification, Hold-Harmless, and Dispute Resolution Provisions..........................................346

7. Price Adjustments, Escrows, and Liquidated Damages Clauses .................................................346

I. Coordinating the Purchase Agreement With the Plan Documentation ...............................................347

J. Exchanging PHI in the M&A Context ........................................................................................347

PART 4 OF 8

FUNDING VEHICLES AND ISSUES

XIV. How Plans Pay Benefits: Funded Versus Unfunded Plans and Plan Assets .............................................361

A. Overview of Funded Versus Unfunded Plans and Plan Assets .........................................................361

1. How Plans Pay Benefits ....................................................................................................361

2. Why Funding Methods Matter ............................................................................................362

3. Confusing Terminology Can Muddle Discussion of Funding ....................................................363

B. Funded Versus Unfunded: The Difference Is “Plan Assets” ............................................................363

1. “Plan Assets” Generally Create a Funded Plan .......................................................................363

2. Unfunded Plans Have No Plan Assets and No Insurance ..........................................................364

C. Plan Asset Category #1: Participant Contributions Are Always Plan Assets .......................................365

1. Plan Assets Include Amounts Paid to Employer or Withheld From Wages ...................................365

2. A Wide Range of Payments From Both Participants and Beneficiaries Are Included......................365

3. When Do Participant Contributions Become Plan Assets? ........................................................367

D. Plan Asset Category #2: Employer General Assets Can Become Plan Assets......................................368

1. Employer Apparent Intent, in Documents and Representations, Controls .....................................369

2. Paying Benefits From Other Than General Assets Raises Questions ...........................................369

E. Plan Asset Category #3: Amounts Attributable to Plan Assets .........................................................373

1. Insurance Company Distributions as Plan Assets ....................................................................373

2. Other Payments Attributable to Plan Assets ...........................................................................375

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xiii



ERISA Compliance for Health & Welfare Plans

XV. How Plans Pay Benefits: Insured Versus Self-Insured Plans ..................................................................391

A. Overview .............................................................................................................................391

B. Insured Versus Self-Insured .....................................................................................................391

1. An Insured Plan Relies on Insurance to Pay Benefits ...............................................................391

2. A Self-Insured Plan Uses Plan Sponsor Funding or Plan Assets to Pay Benefits ............................392

C. Why Might an Employer Choose to Self-Insure? ..........................................................................393

1. Lower Direct Costs...........................................................................................................394

2. Protection From State Mandated Benefit and Similar Requirements ...........................................394

3. Greater Control Over Claims and Appeals Decisions...............................................................394

D. Differences in Plan Documentation and Administration .................................................................394

1. Insured Plans...................................................................................................................394

2. Self-Insured Plans ............................................................................................................394

E. Differences Regarding Eligibility and Enrollment.........................................................................395

1. Insured Plans...................................................................................................................395

2. Self-Insured Plans ............................................................................................................395

F. Differences Regarding Claims Procedures and Named Fiduciaries ...................................................395

1. Insured Plans...................................................................................................................395

2. Self-Insured Plans ............................................................................................................396

G. Differences in Form 5500 Reporting Requirements .......................................................................396

H. Differences in SPDs and Other Participant Disclosures ..................................................................396

I. Differences Regarding ERISA Plan Assets Issues .........................................................................397

J. Differences Regarding ERISA’s Bonding Requirement .................................................................397

XVI. ERISA’s Trust and Exclusive Benefit Requirements ...........................................................................413

A. Overview: Trust and Exclusive Benefit Requirements ...................................................................413

B. ERISA’s Trust Requirement.....................................................................................................413

1. When Might a Trust Be Required?.......................................................................................413

2. Trust Nonenforcement Policy for Participant Contributions Under Cafeteria Plans ........................414

3. Trust Nonenforcement Policy for Insured Plans With Participant Contributions ............................418

4. Other Trust Nonenforcement Policies for Certain Insurer Distributions .......................................423

5. Trust Exemption for Assets Held by Insurance Company .........................................................423

6. What Obligations Are Created by the Trust Requirement? ........................................................424

C. ERISA’s Exclusive Benefit Rule ...............................................................................................426

1. General Rule ...................................................................................................................426

2. Exclusive Benefit Rule Applies Without Exception.................................................................426

3. Exclusive Benefit Rule Effectively Requires Accounting .........................................................426

D. What Plan Administrative Expenses Are Payable From Plan Assets? ................................................429

1. Plan Asset Rules Are Relevant for Only Certain Welfare Plans..................................................429

2. Impact of Exclusive Benefit, Prohibited Transaction and Other Fiduciary Rules ...........................430

3. Multi-Part Approach to Determining When Plan Assets May Be Used for Plan Expenses ...............430

4. Does Plan Language Permit Use of Plan Assets to Pay Administrative Expenses? .........................430

5. Is the Expense Related to Administration Functions? (Distinguishing Between Formation or
Settlor Functions and Management or Non-Settlor Functions) ...................................................431

6. Is the Expense Reasonable?................................................................................................432

7. Is Paying the Expense a Prohibited Transaction? ....................................................................432

Page xiv 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

8. Some Specific Situations Involving Administrative Expense/Plan Asset Rules .............................432

E. Effect of Trust or Exclusive Benefit Violations ............................................................................441

1. Liability for Fiduciary Breach: DOL and Participant/Beneficiary Lawsuits ..................................441

2. Possible Criminal Penalties ................................................................................................441

3. Anyone Holding Plan Assets (Including Successor Employer) May Be Liable..............................441

4. Consequences Will Depend on Circumstances of Violation ......................................................441

F. Plan Asset, Trust, Exclusive Benefit, Bonding, and Form 5500 Scenarios ..........................................443

1. Scenario 1: Insured Plan—Employer Contributions Only ........................................................444

2. Scenario 2: Insured Plan—No Employee Contributions and COBRA Premiums Paid Directly
to Insurer........................................................................................................................444

3. Scenario 3: Insured Plan—No Employee Contributions and COBRA Premiums Paid to
Employer .......................................................................................................................444

4. Scenario 4: Insured Plan— COBRA Premiums Paid to TPA ....................................................445

5. Scenario 5: Insured Plan—Employee Contributions Through Payroll Deduction ..........................446

6. Scenario 6: Insured Plan—Employee Contributions Through Cafeteria Plan Salary
Reductions......................................................................................................................446

7. Scenario 7: Insured Plan—TPA Collects and Forwards Employer Contributions to Insurer.............447

8. Scenario 8: Insured Plan—TPA Collects and Forwards Employee Contributions to Insurer ............447

9. Scenario 9: Insured Plan—TPA Collects and Forwards Employee Salary Reduction (Cafeteria
Plan) Contributions ..........................................................................................................448

10. Scenario 10: Insured Plan—Premium Payments From VEBA Trust ...........................................449

11. Scenario 11: Self-Insured Plan—Employer General Checking Account ......................................450

12. Scenario 12: Self-Insured Plan—Employer General Checking Account and COBRA
Premiums .......................................................................................................................450

13. Scenario 13: Self-Insured Plan—Employer General Checking Account and Employee After-
Tax Payroll Deductions .....................................................................................................451

14. Scenario 14: Self-Insured Plan—Employer General Checking Account and Cafeteria Plan.............452

15. Scenario 15: Self-Insured Plan—Payment From Trust Account ................................................452

16. Scenario 16: Self-Insured Plan—Payment From Trust Account and Cafeteria Plan .......................453

17. Scenario 17: Self-Insured Plan—Payment From Separate Account (Account in Employer’s
Name) ...........................................................................................................................453

18. Scenario 18: Self-Insured Plan—Payment From Separate Account (Account in Plan’s Name) ........454

19. Scenario 19: Self-Insured Plan—Payment From TPA “Zero-Balance” Account ...........................455

20. Scenario 20: Self-Insured Plan—Payment From TPA “Zero-Balance” Account and Employee
After-Tax Contributions ....................................................................................................455

21. Self-Insured Plan—Payment From TPA “Zero-Balance” Account and Cafeteria Plan ...................456

22. Scenario 22: Self-Insured Plan—Payment From TPA Account With Asset Accumulation (Not
a Zero-Balance Account) and Cafeteria Plan..........................................................................457

XVII. Special Issues for Plans That Accept Participant Contributions...........................................................461

A. Overview: Special Nature of Participant Contributions as ERISA Plan Assets ....................................461

1. What Are Participant Contributions?....................................................................................461

2. Participant Contributions Are Defined as Plan Assets by DOL Regulations..................................461

B. ERISA Fiduciary Implications of Participant Contributions ............................................................462

1. ERISA Exclusive Benefit and Prohibited Transaction Rules .....................................................462

2. General Fiduciary Liability When Applying Participant Contributions ........................................462

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xv



ERISA Compliance for Health & Welfare Plans

C. Potential Trust and Form 5500 Implications of Participant Contributions...........................................462

D. Potential Bonding Implications of Participant Contributions ...........................................................463

E. Criminal Liability for Misuse of Participant Contributions .............................................................463

1. Potential Liability Under Federal Criminal Statutes.................................................................463

2. Potential Liability Under State Criminal Statutes ....................................................................463

XVIII. ERISA Bonding Requirement........................................................................................................481

A. Overview .............................................................................................................................481

B. Systematic Approach to Bonds .................................................................................................482

1. Who Needs to Be Bonded? ................................................................................................482

2. Securing the Bond ............................................................................................................482

3. Periodic Review ..............................................................................................................483

C. Bonding Required When Plan “Funds or Other Property” Are Handled.............................................483

1. What Constitutes “Funds or Other Property” of the Plan? .........................................................483

2. Special Rule for Salary Withholding Contributions .................................................................484

3. Special Issues Raised in Connection With Third-Party Administrators ........................................485

4. Special Rule for Insured Plan Arrangements ..........................................................................486

D. Bonding Required When “Handling” Involved.............................................................................487

1. What Constitutes “Handling” Funds? ...................................................................................487

E. Who Must Be Bonded? ...........................................................................................................488

1. Administrators.................................................................................................................489

2. Officers..........................................................................................................................489

3. Employees......................................................................................................................489

4. Other Persons Covered......................................................................................................489

F. Bonding Exemptions ..............................................................................................................489

1. Narrow Exemption for Plans Funded Solely by General Assets .................................................489

2. Exemptions for Certain Persons and Entities..........................................................................490

G. Identifying an Acceptable Surety...............................................................................................491

1. Prohibited Control or Financial Interest ................................................................................491

2. Surety Insolvency ............................................................................................................491

H. Amount of Bond ....................................................................................................................491

1. Statutory Minimum and Maximum ......................................................................................491

2. Multiple Plans under Single Bond .......................................................................................492

3. Scenarios Illustrating Determining Bond Amount ...................................................................492

I. Type of Bond ........................................................................................................................492

1. Blanket Bond ..................................................................................................................493

2. Schedule Bond ................................................................................................................493

3. Bonds Using Omnibus Clauses ...........................................................................................493

4. Bonding Examples: Covered Persons ...................................................................................493

J. One-Year Discovery Period .....................................................................................................494

K. Form 5500 Reporting Requirements for Bonds.............................................................................494

L. DOL Audit / Investigation .......................................................................................................494

M. Consequences of Failure to Comply With Bond Requirements ........................................................495

Page xvi 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

XIX. MEWAs—Multiple Employer Welfare Arrangements ........................................................................511

A. Overview of Multiple Employer Welfare Arrangements (MEWAs)..................................................511

B. Why Employers Use MEWAs ..................................................................................................512

C. ERISA Definition of MEWA....................................................................................................512

1. Control Group Rules Apply in Identifying MEWAs ................................................................513

2. It Is Possible to Create a MEWA Inadvertently ......................................................................513

3. Certain Collectively Bargained Plans and Certain Other Arrangements Are Not MEWAs ...............514

D. Does ERISA Apply at the MEWA Level or at the Participating Employer Level? ...............................515

1. DOL Commonality of Interest Test for Employer Status ..........................................................516

2. DOL Control Test for Employer Status.................................................................................516

E. State Regulation of MEWAs ....................................................................................................517

1. Problems With State Regulation of MEWAs Before 1983 ........................................................517

2. MEWA Act of 1983 Permits State Regulation Regardless of ERISA Plan Status...........................517

3. State Regulation of MEWAs That Are Not ERISA Plans .........................................................517

4. State Regulation of MEWAs That Are ERISA Plans ...............................................................518

5. Minnesota: Example of One State’s MEWA Regulation ..........................................................519

F. Form 5500 Obligations for MEWAs and Participating Employers....................................................519

1. If MEWA Is Itself an ERISA Plan, Employers Are Treated as Having One Plan ...........................519

2. If MEWA Is Not ERISA Plan, Employers Are Treated as Having Individual Plans........................519

G. Form M-1 Obligations for MEWAs and Participating Employers.....................................................523

1. Form M-1: Annual Report for MEWAs Providing Health Benefits.............................................523

2. Substantial Penalties for Form M-1 Noncompliance ................................................................527

H. Disclosure Obligations for MEWAs and Participating Employers ....................................................527

I. MEWAs and Plan Assets .........................................................................................................528

J. MEWAs and HIPAA ..............................................................................................................528

1. Portability, Special Enrollment, Nondiscrimination, and Special Renewability Rules .....................528

2. Privacy and Security Rules.................................................................................................528

K. MEWAs and Health Care Reform .............................................................................................529

1. Prohibition on False Statements About MEWA’s Financial Condition ........................................529

2. ERISA Preemption Carve Out: DOL Can Apply State Law to Combat MEWA Fraud and
Abuse ............................................................................................................................530

3. DOL Authorized to Issue Administrative Orders Impacting MEWA Operations ...........................530

4.  MEWAs Required to Register With the DOL Before Commencing Operations ............................530

5. Privileged and Confidential Communications Between DOL and Federal and State Agencies..........531

XX. [Reserved].......................................................................................................................................541

PART 5 OF 8

REPORTING, DISCLOSURE AND RECORDKEEPING REQUIREMENTS

XXI. Checklist of Reporting & Disclosure Requirements .............................................................................541

A. What You Need to Know to Use the Checklist .............................................................................541

B. Where to Go For Details About Reporting and Disclosure Requirements...........................................541

C. Caution Regarding Additional Non-ERISA Obligations.................................................................541

D. Caution for MEWAs: Form M-1 Annual Reporting Obligation........................................................541

E. Checklist of Reporting & Disclosure Requirements.......................................................................542

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xvii



ERISA Compliance for Health & Welfare Plans

XXII. Annual Form 5500 Reporting to the DOL.........................................................................................551

A. Overview of Form 5500 Reporting Requirements .........................................................................551

1. ERISA Annual Report Requirement: Form 5500 ....................................................................551

2. Code Annual Return Requirement for VEBAs (and Pension Plans) ............................................552

3. ERISA Annual Form M-1 Reporting by MEWAs Providing Health Benefits................................552

4. Important! Form 5500 Is Still Required for ERISA Benefits Under a Cafeteria Plan ......................553

B. Important Form 5500 Exemptions for Small Unfunded and/or Insured Plans ......................................555

1. Small Plans Have Fewer Than 100 “Covered Participants” at Beginning of Year ..........................555

2. Unfunded Plans Must Have No “Plan Assets” and No Insurance................................................557

3. Small Insured Welfare Plans Must Satisfy Several Conditions...................................................559

4. Small Combination Unfunded/Insured Welfare Plans Are Also Exempt ......................................562

C. Other Important Form 5500 Exemptions .....................................................................................563

1. Exemption for Welfare Plans for Certain Select Employees ......................................................563

2. Exemption for Day-Care Centers.........................................................................................563

3. Special Form 5500 Rule for Group Insurance Arrangements (GIAs)...........................................563

4. Other Form 5500 Exemptions or Special Rules ......................................................................564

D. Consequences of Form 5500 Noncompliance...............................................................................564

1. Amount and Period of Statutory Civil Penalties ......................................................................564

2. Liability for Form 5500 Penalties Cannot Be Contracted Away .................................................566

3. DOL Procedures for Assessing (and Waiving) Form 5500 Civil Penalties....................................566

4. Form 5500 Criminal Penalties ............................................................................................568

E. Determining How Many Form 5500s Are Required ......................................................................568

1. One Form 5500 for Each Plan Maintained by a Single Employer ...............................................569

2. How Many Form 5500s for Plans Maintained by More Than One Employer ................................569

F. Form 5500 Mechanics: Who, What, When, and How ....................................................................570

1. Generally, the Plan Administrator Is Responsible for Filing Form 5500 ......................................570

2. Form 5500 Is Normally Due Seven Months After End of Plan Year............................................571

G. Filing Form 5500 ...................................................................................................................573

1. All-Electronic Form 5500 Required for 2009 and Later Years ...................................................573

2. DOL Guidance on EFAST2 ...............................................................................................575

3. Overview of Process for Preparing and Submitting Form 5500 Under EFAST2 ............................577

4. Submitting Delinquent and Amended Form 5500s ..................................................................584

5. Maintaining and Reviewing Copies of Electronically Filed Form 5500s ......................................584

H. Completing Form 5500 Main Body............................................................................................584

1. Overview of Form 5500 Main Body.....................................................................................584

2. When Form 5500 Main Body Is Required .............................................................................585

3. Information Required by Form 5500 Main Body ....................................................................585

I. Schedule A (Insurance Information) ..........................................................................................594

1. Overview of Schedule A....................................................................................................594

2. When Schedule A Is Required ............................................................................................595

3. Information Required by Schedule A ...................................................................................596

J. Schedule C (Service Provider Information) .................................................................................600

1. Overview of Schedule C ....................................................................................................600

2. When Schedule C Is Required ............................................................................................601

Page xviii 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

3. Part I: Service Provider Information.....................................................................................602

4. Part I: Alternative Reporting Option for “Eligible Indirect Compensation” ..................................607

5. Information on Other Service Providers Receiving Direct or Indirect Compensation......................609

6. Non-Eligible Indirect Compensation of “Key” Service Providers ...............................................609

7. Part II: Service Providers Who Fail or Refuse to Provide Information .........................................609

K. Schedule D (DFE/Participating Plan Information) ........................................................................610

1. Plans Participating in Certain DFE Investment Arrangements (Part I Required) ............................610

2. Direct Filing Entities (DFEs) (Parts I and II Required) .............................................................611

L. Schedule H (Large Plan Financial Information) & Accountant’s Opinion ..........................................611

1. Overview of Schedule H....................................................................................................611

2. When Schedule H Is Required ............................................................................................612

3. Information Required by Schedule H ...................................................................................613

M. Schedule I (Small Plan Financial Information) .............................................................................618

1. Overview of Schedule I .....................................................................................................618

2. When Schedule I Is Required..............................................................................................618

3. Information Required by Schedule I.....................................................................................618

N. Schedule G (Financial Transactions) ..........................................................................................619

1. Overview of Schedule G....................................................................................................619

2. When Schedule G Is Required (Tied to Certain Transactions on Schedule H) ...............................619

3. Information Required by Schedule G ...................................................................................620

O. Submitting Delinquent Form 5500s Under EFAST2................................................................... 620A

P. Submitting Amended Form 5500s Under EFAST2..................................................................... 620A

1. When Amended Form 5500s Should Be Filed ..................................................................... 620A

2. Mechanics of Filing Amended Form 5500s ........................................................................ 620C

Q. Filing Final Form 5500s for Terminated Plans .......................................................................... 620C

1. Plan Terminations ......................................................................................................... 620C

2. Mergers and Consolidations ............................................................................................ 620D

3. Possible Need for Final Form 5500s When Bundling Benefits Into One Plan............................. 620E

4. Mechanics of Filing Final Form 5500s .............................................................................. 620E

XXIII. Summary Annual Reports (SARs) ..................................................................................................621

A. What Is a SAR? .....................................................................................................................621

1. Summary of the Form 5500................................................................................................621

2. Exemptions to SAR Requirement ........................................................................................621

B. Required Content for SARs......................................................................................................621

1. Funding and Insurance Information .....................................................................................621

2. Basic Financial Information ...............................................................................................622

3. Rights to Additional Information.........................................................................................622

4. Offer of Assistance in Non-English Language........................................................................622

C. Who Must Be Furnished With SARs and When? ..........................................................................622

1. Follow SPD Distribution Rules ...........................................................................................622

2. Timing of SAR Distribution ...............................................................................................623

D. Effect of Failure to Furnish a SAR.............................................................................................623

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xix



ERISA Compliance for Health & Welfare Plans

XXIV. Summary Plan Descriptions & Summaries of Material Modifications .................................................631

A. Overview .............................................................................................................................631

B. SPD/SMM Requirement Applies to Most Plans: Exemptions Are Limited .........................................632

1. No Small Plan Exemption ..................................................................................................632

2. Exemption for Employer-Provided Day-Care Centers .............................................................632

3. Exemption for Welfare Plans for Certain Select Employees ......................................................632

4. Governmental and Church Plans .........................................................................................633

5. Cafeteria Plans Technically Not Required to Have SPD ...........................................................633

C. Plan Administrator—Not Insurer or TPA—Is Responsible for SPDs/SMMs .....................................633

1. Insurer Not Responsible Under ERISA for Furnishing SPDs.....................................................634

2. TPA Not Responsible Under ERISA for Furnishing SPDs ........................................................634

D. Who Must Be Furnished With SPDs and SMMs? .........................................................................634

1. Covered Participants but Not Beneficiaries............................................................................634

2. COBRA Qualified Beneficiaries .........................................................................................635

3. QMCSO Alternate Recipients.............................................................................................636

4. Spouses and Other Dependents of Deceased Participants..........................................................636

5. Representatives or Guardians of Incapacitated Persons ............................................................636

6. Employees Eligible to Enroll in a Plan? ................................................................................636

7. DOL Only Upon Request...................................................................................................636

E. When Must SPDs and SMMs Be Furnished? ...............................................................................637

1. Timeframes for Furnishing SPDs ........................................................................................637

2. When Is an SMM Required? ..............................................................................................638

3. Timeframes for Furnishing SMMs.......................................................................................640

F. How to Distribute SPDs and SMMs ...........................................................................................642

1. Delivery Method Must Be Calculated to Ensure Actual Receipt and Full Distribution ....................642

2. Certain Delivery Methods Are Approved by DOL (But Others Are Possible) ...............................642

3. Furnishing SPDs and SMMs by Mail ...................................................................................642

4. Furnishing SPDs and SMMs by Hand-Delivery......................................................................643

5. Proving That an SPD or SMM Was Sent ...............................................................................644

G. Electronic Disclosure of SPDs and Other ERISA-Required Documents ............................................645

1. Applicability of Treasury Regulations Addressing Use of Electronic Media .................................645

2. Electronic Disclosure Includes a Wide Variety of Electronic Media ...........................................646

3. Electronic Disclosure Is Permitted for a Wide Array of Documents ............................................646

4. If Conditions Are Met, Electronic Disclosure May Be Used for Any Recipient .............................646

5. General Electronic Disclosure Requirements Applicable for All Recipients .................................646

6. Category #1: Participants With Work-Related Computer Access ...............................................648

7. Category #2: Consenting Individuals With No Work-Related Computer Access ...........................648

8. Safe Harbor Does Not Eliminate Need for Paper ....................................................................649

9. Electronic Disclosure Does Not Impact Other SPD/SMM Rules ................................................649

10. Outsourcing Electronic Delivery Obligation ..........................................................................650

11. Assessing Whether Electronic Disclosure Should Be Used .......................................................650

H. Step-by-Step Guide to Drafting SPDs (and SMMs) .......................................................................653

1. SPD Drafting Step #1: Assemble Existing Documentation .......................................................653

2. SPD Drafting Step #2: Review Existing Documentation ..........................................................654

Page xx 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

3. SPD Drafting Step #3: Determine How Many Plans Exist ........................................................656

4. SPD Drafting Step #4: Determine What Form the SPD Will Take ..............................................656

5. SPD Drafting Step #5: SPD Style and Format Rules ................................................................659

6. SPD Drafting Step #6: Check for ERISA-Required Content......................................................659

7. SPD Drafting Step #7: Check for Additional Content for Group Health Plans...............................659

8. SPD Drafting Step #8: Editorial Review and Adoption Stage ....................................................659

9. Drafting SMMs ...............................................................................................................660

10. Using an SPD Compliance Checklist....................................................................................660

I. Style and Format Requirements for SPDs and SMMs ....................................................................663

1. SPD Must Be Understandable to Average Plan Participant .......................................................663

2. SPD Must Not Mislead .....................................................................................................663

3. Plan Limits, Exceptions, and Restrictions Must Be Apparent ....................................................663

J. SPD Contents: Topics All Welfare Benefit Plans Must Address.......................................................664

1. Plan-Identifying Information ..............................................................................................664

2. Description of Plan Eligibility Provisions..............................................................................665

3. Description of Plan Benefits ...............................................................................................665

4. Description of Circumstances Causing Loss or Denial of Plan Benefits .......................................666

5. Description of Plan Amendment and Termination Provisions ....................................................666

6. Plan Subrogation or Reimbursement Provisions .....................................................................667

7. Information Regarding Plan Contributions and Funding...........................................................668

8. Information Regarding Claims Procedures ............................................................................668

9. Statement of ERISA Rights ................................................................................................670

10. Offer of Assistance in Non-English Language........................................................................671

11. Explanation of Plan’s Policy Regarding Recovery of Overpaid Benefits......................................671

12. Explanation of Plan’s Allocation Policy for Insurer Refunds and Similar Payments .......................672

K. Additional SPD Content Requirements for Group Health Plans .......................................................672

1. Detailed Description of Group Health Plan Benefit Provisions ..................................................672

2. Group Health Plan SPDs Must Describe Role of Health Insurers ...............................................674

3. Description of Group Health Plan Claims Procedures ..............................................................675

4. Description of Effect of Group Health Plan Provider Discounts .................................................675

5. Group Health Plan Provider Incentives: Disclosure Required?...................................................676

6. Disclosures Regarding COBRA And Other Continuation Rights................................................676

7. Disclosure of Other Federal Mandates in Group Health SPD.....................................................677

8. Health Care Reform Disclosures ...................................................................................... 280A

L. Conflicts Between SPD/SMM and Plan Document or Insurance Contract ........................................280F

1. SPD Generally Will Control Where It Conflicts With Plan Document...................................... 280G

2. Some Courts Require a Showing of Reliance or Prejudice on SPD .............................................281

3. What Constitutes Sufficient Conflict for Rule?.......................................................................282

4. Effect of SPD Disclaimers .............................................................................................. 682B

5. Non-SPD Summaries Generally Do Not Control Over Conflicting Plan Documents ......................683

6. SPD Ambiguities May Be Construed Against Plan Sponsor ......................................................683

M. Consequences of Furnishing SPDs or SMMs That Otherwise Violate Format or Content Rules..............684

1. Some Courts Accept Substantial Compliance With Format and Content Rules .............................684

2. Possible Liability for Additional Benefits..............................................................................684

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxi



ERISA Compliance for Health & Welfare Plans

3. Possible Fiduciary Breach Liability .....................................................................................685

4. Failure to Comply With Understandability and Other Format Requirements ................................686

N. Consequences of Complete Failure to Furnish SPD or SMM...........................................................686

1. No Specific Civil Penalties.................................................................................................686

2. Possible Criminal Penalties for Willful Failures .....................................................................686

3. Penalties When Participant or Beneficiary Makes Written Request for SPD/SMM ........................687

4. Possible Enforcement of Informal Summaries and Similar Documents........................................687

5. Failure to Furnish SPD Generally Does Not Create Additional Benefit Rights ..............................687

6. Failure to Furnish SMM Might Affect Validity of Plan Amendment ...........................................688

7. Violation of Other ERISA and Code Provisions .....................................................................688

O. Four-Page Summary of Benefits and Coverage (SBC) Under Health Care Reform ..............................689

1. Overview .......................................................................................................................689

2. Who Must Provide the SBC? ..............................................................................................690

3. Who Must Be Furnished the SBC? ................................................................................... 690A

4. When Must the SBC be Distributed? ................................................................................. 690B

5. Form and Manner of SBC Distribution .............................................................................. 690D

6. Appearance, Language, and Content Requirements .............................................................. 690D

7. Updating the SBC: Notice of Material Modifications............................................................ 690H

8. Consequences of Failing to Provide the SBC ...................................................................... 690H

XXV. Participant Requests and Other Disclosures......................................................................................691

A. Participant and Beneficiary Right to Request and Examine Documents .............................................691

1. ERISA Creates the Right Both to Obtain Copies and to Examine Certain Documents.....................691

2. Who Are Participants and Beneficiaries Under These Rules? ....................................................692

3. What Specific Documents Must Be Furnished or Made Available? ............................................693

4. What Are “Other Instruments Under Which the Plan Is Established or Operated”? ........................695

5. How Specific Must a Written Request for Information Be?.......................................................698

6. How Must Requested Documents Be Furnished (or Made Available for Examination)? .................698

7. Plans May Charge Copy Costs ............................................................................................699

8. Deadlines for Responding to Requests..................................................................................699

B. Consequence of Failing to Furnish Documents: Up to $110 Per Day Penalties ....................................699

1. Period and Amount of Penalty ............................................................................................700

2. Bad Faith by Plan or Prejudice to Requesting Individual Is Usually Not Required .........................701

3. Who Is Liable for Penalties?...............................................................................................701

4. Statute of Limitations for Failure to Furnish Documents Claims ................................................701

5. Other Consequences of Failing to Furnish Documents .............................................................701

C. Requests for Information From Non-Participants ..........................................................................702

1. Discovery in Federal and State Courts ..................................................................................702

2. DOL Requests .................................................................................................................702

3. Requests From Third Parties ..............................................................................................702

4. Requests From Health Care Providers for Coverage Information ...............................................703

D. Claim Procedure Communications and Disclosures.......................................................................703

E. Federal Mandates: Additional Disclosure Items for Group Health Plans ............................................703

1. COBRA Notices ..............................................................................................................703

2. HIPAA Certificate of Creditable Coverage, PCE Notices, and Special Enrollment Notices .............703

Page xxii 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

3. QMCSO Receipt and Determination Letters (and QMCSO Procedures); Women’s Health Act
Notices ..........................................................................................................................703

4. Notices Under Health Care Reform......................................................................................703

F. Table of Cases Involving Penalties for Failure to Furnish Documents ...............................................704

XXVI. Recordkeeping for ERISA Plans ....................................................................................................711

A. Recordkeeping Rules Generally ................................................................................................711

B. Who Must Maintain Records? ..................................................................................................711

1. Existence of Reporting Exemption Does Not Affect Recordkeeping Obligation ............................711

2. Recordkeeping Obligations Apply to Plan Administrator and Others ..........................................712

3. Obligation Generally Remains With Original Recordkeeper .....................................................712

4. Impact of Using Third-Party Vendors for Recordkeeping Services .............................................712

5. Recordkeeping by Business Associates Under HIPAA Privacy Rules .........................................713

C. What Records Must Be Retained? .............................................................................................713

1. Records Sufficient to Verify Information Reported on Form 5500..............................................713

2. Recordkeeping Implications of All-Electronic Filing and Other Form 5500 Changes .....................714

3. Records Subject to Rule Are Defined Broadly........................................................................714

4. Summaries or Recaps of Actual Records Are Not Sufficient .....................................................714

5. Detailed Breakdown of Information Required by Form 5500 ....................................................714

6. Claims Records: When Must They Be Maintained?.................................................................714

7. Outdated Plan Documents..................................................................................................715

D. How Long Must Records Be Retained? ......................................................................................715

1. Six Years From Form 5500 Filing Date ................................................................................715

2. Eight-Year Rule of Thumb.................................................................................................716

3. Loss or Destruction of Records Subject to ERISA § 107 ..........................................................716

E. Electronic Recordkeeping ........................................................................................................717

1. DOL Final Regulation.......................................................................................................717

2. Effect of Other Laws ........................................................................................................718

F. Consequences of Failing to Comply With Recordkeeping Rules ......................................................718

1. Civil Enforcement Actions.................................................................................................718

2. No Statutory Penalties.......................................................................................................719

3. Criminal Penalties Possible ................................................................................................719

G. Keeping Plan Records Together ................................................................................................719

XXVII. [Reserved]..................................................................................................................................751

PART 6 OF 8

FIDUCIARY DUTIES AND PLAN ADMINISTRATION

XXVIII. Fiduciary Duties Under ERISA ...................................................................................................751

A. Overview of ERISA Fiduciary Duties ........................................................................................751

B. Who Is a Fiduciary?................................................................................................................751

1. Automatic Fiduciaries: Named Fiduciaries, Plan Administrators, Trustees, and Others...................751

2. Functional Fiduciaries Under ERISA § 3(21) .........................................................................753

3. Plan Sponsors as Fiduciaries: Fiduciary vs. Settlor Functions ....................................................754

4. Fiduciary Status of Administrative Service Providers ..............................................................756

5. Lawyers, Accountants, Consultants, and Other Plan Advisors ...................................................758

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxiii



ERISA Compliance for Health & Welfare Plans

6. Pharmacy Benefit Managers...............................................................................................759

7. Co-Fiduciary Responsibilities.............................................................................................760

C. Fiduciary Responsibilities Imposed by ERISA .............................................................................761

1. Fiduciary Standard of Behavior One of Highest in Law............................................................761

2. Generally Applicable Fiduciary Duties .................................................................................761

3. Duty of Undivided Loyalty and Exclusive Benefit Rule ...........................................................761

4. Prudence Rule .................................................................................................................762

5. Diversification Requirement...............................................................................................771

6. Requirement to Follow Terms of Plan ..................................................................................771

D. Prohibited Transactions Under ERISA § 406 ...............................................................................772

1. Overview of Prohibited Transactions for Health and Welfare Plans ............................................772

2. Two Types of Prohibited Transaction ...................................................................................772

3. Elements of a Prohibited Transaction ................................................................................ 772B

4. Numerous Prohibited Transaction Exemptions (PTEs) Are Available .........................................776

5. How to Approach Prohibited Transaction..............................................................................777

6. Mishandling Participant Contributions .................................................................................778

7. Reasonable Compensation to Third-Party Service Providers .....................................................778

8. Fiduciary Conflicts of Interest in Connection With Service Providers .........................................783

9. Plan Sponsors Providing Plan Administrative Services ............................................................784

10. Retention of “Float” by Financial Service Provider .................................................................784

11. Loans, Extensions of Credit, Advancement of Funds ...............................................................785

12. Conditioning Plan Benefits on Release of Employment Claims .................................................786

13. Settling Claims Involving ERISA Plans ................................................................................786

E. Delegating Fiduciary Responsibility ..........................................................................................787

F. ERISA Fiduciary Duties and Participant Disclosure ......................................................................788

1. No Misleading Statements and No Harmful Silence ................................................................789

2. Specific Disclosures Required Under General Fiduciary Duty to Disclose ...................................792

G. Impact of Fiduciary Standards on Benefit Claim Decisions.............................................................793

H. Managed-Care Benefit Denials and Fiduciary Duty.......................................................................794

I. Fiduciary Liability and Litigation ..............................................................................................795

1. ERISA § 409 Imposes Personal Liability for Fiduciary Breach ..................................................795

2. ERISA Fiduciaries Cannot Disclaim Fiduciary Liability ..........................................................795

3. Can a Nonfiduciary Have Fiduciary Liability Under ERISA?....................................................796

4. Fiduciaries Typically Are Liable Only for Damages Caused to Plan ...........................................796

5. Fiduciaries May Sometimes Be Liable for Harm Caused to Individual Participants........................797

6. DOL Penalties for Breach of Fiduciary Duty and Prohibited Transactions ...................................800

7. Fiduciary Liability Can Impact Liability Insurance Coverage ................................................. 800A

8. Litigating a Breach of Fiduciary Duty Claim ...................................................................... 800A

J. ERISA Fiduciary Implications in Merger & Acquisition Context .....................................................802

XXIX. The ERISA Plan Administrator’s Role............................................................................................811

A. Overview of Plan Administrator’s Role ......................................................................................811

B. Who Is the ERISA Plan Administrator? ......................................................................................811

1. Statutory Definition Often Makes Employer Plan Administrator................................................811

2. Who Should Be Designated as Plan Administrator? ................................................................812

Page xxiv 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

3. Even Where Others Are Designated, Employers May Be “De Facto” Administrators .....................813

C. Plan Administrator’s Statutory Responsibilities............................................................................814

1. Form 5500 and Other Governmental Filings ..........................................................................815

2. Disclosure ......................................................................................................................815

3. COBRA .........................................................................................................................815

4. HIPAA ..........................................................................................................................815

5. Qualified Medical Child Support Orders ...............................................................................815

6. Recordkeeping ................................................................................................................815

D. Plan Administrator’s Liability for Statutory Penalties ....................................................................815

E. Fiduciary Status and Liability of Plan Administrator .....................................................................816

F. Delegation of Plan Administrator Duties to Others........................................................................816

G. Limiting Plan Administrator’s Liability ......................................................................................817

1. Limitations That Are Void Under ERISA § 410 .....................................................................817

2. Fiduciary Liability Insurance..............................................................................................818

3. Indemnification ...............................................................................................................820

XXX. Plan Administration With Third-Party Administrators ......................................................................831

A. Outsourcing Plan Administration ..............................................................................................831

B. Evaluating the Need to Outsource..............................................................................................831

1. General Considerations .....................................................................................................831

2. Advantages of Using a TPA ...............................................................................................831

3. Disadvantages of Using a TPA ...........................................................................................831

C. Selecting a TPA.....................................................................................................................832

1. Finding Potential TPAs .....................................................................................................832

2. Using a Formal RFP Process ..............................................................................................832

3. Evaluating the TPA’s General Business Abilities and Practices .................................................833

4. Legal Issues ....................................................................................................................834

D. Overview of the TPA Agreement ..............................................................................................835

E. Content of the TPA Agreement .................................................................................................836

1. Services and Deadlines......................................................................................................836

2. Compensation, Fees, and Expenses ......................................................................................837

3. Benefit Payments and Funding............................................................................................839

4. Technology.....................................................................................................................839

5. Data and Records .............................................................................................................839

6. Discretionary Authority and Fiduciary Status.........................................................................840

7. Subcontracting ................................................................................................................840

8. Assignment and Sale of Business ........................................................................................840

9. Contract Term and Termination ..........................................................................................841

10. Indemnification and Hold Harmless Provisions ......................................................................841

11. Insurance and Bonding......................................................................................................842

12. Statute of Limitations........................................................................................................842

13. General Contract Provisions ...............................................................................................843

14. HIPAA Privacy and Security Compliance .............................................................................843

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxv



ERISA Compliance for Health & Welfare Plans

F. Duty to Monitor the TPA .........................................................................................................843

G. Litigation Involving TPAs .......................................................................................................844

1. Overview of ERISA’s Causes of Action ...............................................................................844

2. Benefit Claims Under ERISA § 502(a)(1)(B) .........................................................................844

3. Breach of Fiduciary Duty Claims Under ERISA § 502(a)(2) .....................................................844

4. Claims For “Catch-all” Relief Under ERISA § 502(a)(3)..........................................................845

5. Claims Against TPAs Under State Law ................................................................................846

XXXI. Common ERISA Compliance Mistakes to Avoid ..............................................................................861

A. Overview .............................................................................................................................861

B. Failure to Identify Benefits as Subject to ERISA ..........................................................................861

C. Plan Document Failures ..........................................................................................................861

1. Failure to Have an Adequate Plan Document .........................................................................861

2. Failure to Properly Adopt Plan Document .............................................................................861

3. Failure to Include ERISA-Required (and Other Important) Provisions ........................................861

4. Failure to Follow Plan Document ........................................................................................862

D. Form 5500 Compliance Failures ...............................................................................................862

1. Failure to File Form 5500 ..................................................................................................862

2. Failure to Timely File Form 5500 Due to Missing Schedule A Information ..................................862

E. Failure to Have an Adequate SPD for an Insured Plan....................................................................862

F. Compliance Issues Involving Plan Eligibility Provisions ................................................................862

G. Failure to Establish and Follow Adequate Claims Procedures..........................................................863

H. Compliance Mistakes Involving Welfare Benefit Plans That Hold Plan Assets ...................................863

I. Failure to Satisfy Recordkeeping Requirements for ERISA Plans ....................................................863

J. Failure to Adequately Bond......................................................................................................863

K. Failure to Document and Monitor TPA Responsibilities.................................................................863

XXXII. Mistakes Happen: Correcting ERISA Compliance Problems............................................................871

A. Overview of Compliance Correction Methods .............................................................................871

B. Correcting Late and Unfiled Form 5500s: Delinquent Filer Voluntary Compliance Program .................871

1. History of the DFVC Program ............................................................................................872

2. DFVC Program Is Available Only for Late or Unfiled Form 5500s ............................................872

3. DFVC Program Is Available Only to Plans Not Yet Notified of Form 5500 Problems ....................872

4. Submitting DFVC Program Filings Under EFAST2 ................................................................872

5. Plans Seeking DFVC Relief Must Also Pay Applicable Penalties...............................................873

6. Other Important Aspects of the DFVC Program .....................................................................876

C. Correcting Incomplete, Incorrect, or Otherwise Deficient Form 5500s ..............................................877

1. Correction of Form 5500 Rejected by DOL ...........................................................................877

2. Correction of Self-Discovered Deficiencies in Form 5500 ........................................................877

D. Plan Document Failures ..........................................................................................................878

1. Compliance Implications of Plan Document Failures...............................................................878

2. Plan Document Does Not Exist or Is Missing.........................................................................879

3. Plan Document Is Unadopted, Unsigned, or Not Signed by the Correct Person .............................879

4. Plan Document Does Not Exist But There Is “Core Documentation” ..........................................879

5. Plan Document Is Incomplete, Ambiguous, or Inaccurate .........................................................879

6. Effect of Correcting Plan Document Failures .........................................................................880

Page xxvi 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

7. Impact of Participant Requests for Plan Document..................................................................880

E. SPD and SMM Failures ...........................................................................................................880

1. Compliance Implications of Plan Document Failures...............................................................881

2. SPD Does Not Exist or Is Missing .......................................................................................881

3. SPD Exists but Distribution Is Inadequate .............................................................................881

4. SPD Does Not Exist But There Is “Core Documentation”.........................................................882

5. SPD Is Incomplete, Ambiguous, or Inaccurate .......................................................................882

6. Correcting SPD Failures Through a Revised SPD or SMM .......................................................882

7. Using Different SPDs for Different Classes of Participants .......................................................883

8. Impact of Participant Requests for SPD/SMM .......................................................................883

F. Summary Annual Report (SAR) Failures ....................................................................................883

1. Compliance Implications of Plan Document Failures...............................................................883

2. SAR Is Not Prepared or Is Missing ......................................................................................884

3. SAR Contains Inaccurate Information ..................................................................................884

4. SAR Exists but Distribution Is Inadequate.............................................................................884

5. Pattern of Not Furnishing SARs Should Be Corrected .............................................................884

6. Distributing Historical SARs May Be Confusing to Participants and Beneficiaries ........................884

7. How to Reconstruct Information Needed for SARs .................................................................884

G. Bonding Failures....................................................................................................................887

H. Failures Involving Claims Procedures ........................................................................................887

1. Sources of Claims Procedures Failures .................................................................................887

2. Harsher Consequences for Failure to Follow Claims Procedures ................................................888

3. General Approach to Claims Procedure Corrections ................................................................888

4. Examples of Particular Claims Procedure Corrections .............................................................888

I. Recordkeeping Failures ...........................................................................................................889

1. Types of Recordkeeping Failures ........................................................................................889

2. How Recordkeeping Failures Can Come to Light ...................................................................889

3. Methods of Reconstructing Missing Records .........................................................................889

J. Fiduciary Failures: Voluntary Fiduciary Correction Program ..........................................................889

1. Overview of Voluntary Fiduciary Correction Program.............................................................889

2. Scope of VFC Program .....................................................................................................891

3. Eligibility Requirements....................................................................................................893

4. General Rules Applicable for Correction Pursuant to VFC Program ...........................................893

5. Procedures for Submitting an Application Under the VFC Program............................................894

6. EBSA Rejection of Application Under the VFC Program .........................................................895

K. Correcting Specific Violations Under the Fiduciary Correction Program ...........................................899

1. Violations Involving Delinquent Deposit of Participant Contributions ........................................899

2. Violations Involving Plan Expenses .....................................................................................900

L. Recovering Overpaid Plan Benefits ...........................................................................................902

1. Courts Generally Have Permitted Recovery of Overpaid Benefits ..............................................902

2. Impact of the U.S. Supreme Court’s Knudson and Sereboff Decisions .......................................903

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxvii



ERISA Compliance for Health & Welfare Plans

XXXIII. Voluntary Compliance Audits for ERISA Welfare Plans ................................................................911

A. Overview of Self-Audits..........................................................................................................911

B. Reasons for Conducting a Self-Audit .........................................................................................911

C. Service Agreement or Engagement Letter for Outside Advisor ........................................................912

D. Purpose and Scope of Self-Audit ...............................................................................................912

1. Purpose of Self-Audit Should Be Clearly Identified ................................................................912

2. Scope of Self-Audit Should Be Determined in Advance ...........................................................912

3. Intended Purpose and Expected Use of Results Will Affect Scope of Self-Audit ...........................912

E. Protecting Self-Audit Results: The Attorney-Client Privilege ..........................................................913

1. Overview of the Attorney-Client Privilege ............................................................................913

2. Protecting the Attorney-Client Privilege From Waiver.............................................................913

3. Fiduciary Exception to the Attorney-Client Privilege...............................................................914

F. Steps in a Self-Audit ...............................................................................................................914

1. Review Applicable Plan Documents ....................................................................................914

2. Interview Key Personnel ...................................................................................................915

3. Refine the Self-Audit Plan .................................................................................................915

4. Conduct Further Document Review and Interviews.................................................................915

5. Present Findings Report/Compliance Plan.............................................................................915

6. Select Correction Methods and Applicable Voluntary Correction Programs .................................915

G. Checklist of Self-Audit Issues and Underlying Documents .............................................................916

1. Plan Documents: Legal and Operational Compliance ..............................................................916

2. Trust, Plan Asset and Bonding Rules: Legal and Operational Compliance ...................................916

3. SPD and Other Participant Disclosures: Legal and Operational Compliance.................................917

4. Form 5500 Compliance .....................................................................................................917

5. Eligibility, Claims, and Claims Procedure Compliance ............................................................918

6. Qualification Issues for Cafeteria Plans and Other Benefits.......................................................919

7. Proper Tax Treatment of Benefits ........................................................................................919

8. Issues Involving Third-Party Administrators (TPAs) ...............................................................920

9. Special Compliance Issues for Group Health Plans .................................................................920

PART 7 OF 8

CLAIMS PROCEDURES, LITIGATION, AND DOL AUDITS

XXXIV. Claims Procedures for Group Health Plans ...................................................................................925

A. Group Health Claims: Overview ...............................................................................................925

1. Sources of Law................................................................................................................925

2. Basic Structure of Required ERISA Claims Procedures ...........................................................926

3. Impact of Claims Procedures on Benefits Litigation ................................................................927

4. Example of Typical Post-Service/Reimbursement Claim..........................................................927

B. Requirements Added by Health Care Reform...............................................................................927

1. Effective Date for Enhanced Claims and Appeals Requirements ................................................928

2. Enforcement Grace Period for Certain Enhanced Claims and Appeals Requirements .....................929

3. Grandfathered Health Plans and “Excepted Benefits” Are Not Required to Comply.......................930

4. Compliance Planning for the New Health Care Reform Requirements ........................................931

Page xxviii 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

C. Group Health Claims: Effective Dates and Consequences of Noncompliance .....................................932

1. Effective Dates ................................................................................................................932

2. Who Is Responsible for Compliance for Group Health Claims? .................................................932

3. Consequences of Noncompliance for Group Health Claims ......................................................933

4. Practical Considerations in Complying With Claims Regulations............................................ 936B

D. Definitions for Group Health Claims Procedures ....................................................................... 936C

1. Definition of Group Health Plan..........................................................................................937

2. Definition of Claimant ......................................................................................................937

3. Definition of Authorized Representative ...............................................................................938

4. Definition of Pre-Service Claim ..........................................................................................938

5. Definition of Urgent Care Claim .........................................................................................940

6. Definition of Post-Service Claim.........................................................................................941

7. Definition of Concurrent Care Decision ................................................................................941

8. What Is a Claim for Benefits? .............................................................................................942

9. Definition of Appeal (or Internal Appeal)..............................................................................944

10. Definition of External Review ............................................................................................945

11. Definition of Adverse Benefit Determination .........................................................................945

12. Definition of Final Internal Adverse Benefit Determination ......................................................949

13. Definition of Final External Review Decision ........................................................................950

14. Definition of “Notice” or “Notification” ...............................................................................950

15. Definition of Independent Review Organization (IRO) ............................................................950

16. Definition of NAIC Uniform Model Act ...............................................................................950

E. Paperwork for Group Health Claims Procedures...........................................................................950

1. Authorized Representative Paperwork..................................................................................950

2. Claim Forms ...................................................................................................................951

3. Special Notice for Incorrectly Filed Pre-Service (Including Urgent Care) Claims ..........................951

4. Special Notice for Incomplete Urgent Care Claims .................................................................952

5. Extension Notices ............................................................................................................952

6. Notification of Non-Adverse Determination (for Pre-Service and Urgent Care Claims) ..................953

7. Notification of Adverse Benefit Determination (for All Types of Claims) ....................................953

8. Providing Notices in a Culturally and Linguistically Appropriate Manner....................................961

9. Providing Copies of Relevant Documents .............................................................................963

10. Notification of Benefit Determination on Review ...................................................................963

F. Timelines Under Group Health Claims Procedures .......................................................................966

1. Claims-Processing Deadlines at a Glance ..............................................................................966

2. Timelines for Making Initial Benefit Determinations...............................................................967

3. Extensions of Time for Pre- and Post-Service Claims (Except Urgent Care) .................................970

4. Claimants Must Have at Least 180 Days to Appeal Adverse Benefit Determinations .....................972

5. Timelines for Review of Group Health Appeals .....................................................................974

6. Decision Timelines Do Not Dictate When Claims Must Be Paid ................................................976

7. When Should Claims and Appeals Be Considered Finally Closed?.............................................977

G. General Procedures for Group Health Claims and Appeals .............................................................978

1. Plans Must Establish and Maintain Reasonable Claims Procedures ............................................978

2. Procedures Must Not Inhibit or Hamper Claims .....................................................................979

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxix



ERISA Compliance for Health & Welfare Plans

3. Reasonable Procedures for Identifying Authorized Representatives............................................979

4. Administrative Safeguards to Ensure Consistency in Benefit Determinations ...............................981

5. Avoiding Conflicts of Interest.............................................................................................982

H. “Full and Fair Review” Procedures for Group Health Claims and Appeals .........................................983

1. Overview .......................................................................................................................983

2. Appeals Must Be to Appropriate Named Fiduciary .................................................................983

3. Claimants Must Have at Least 180 Days to Appeal Adverse Benefit Determinations .....................985

4. Claimant Must Have Opportunity to Submit Written Comments ................................................985

5. Health Care Reform: Opportunity to Present Evidence and Testimony ........................................985

6. Access to and Copies of Information “Relevant” to Claim ........................................................985

7. Health Care Reform: Right to Review Claim File ...................................................................988

8. Appeals Procedure Must Require Consideration of All Claimant’s Submissions ...........................988

9. Health Care Reform: Disclosure of New or Additional Rationale and Claimant’s Opportunity
to Respond .....................................................................................................................988

10. Appeals Procedure Must Provide for Consultation With “Independent” Medical Expert .................988

11. Appeals Procedure Must Provide for Identification of Medical/Vocational Experts .......................989

12. Expedited Processing Methods for Urgent Care Claims and Appeals?.........................................990

I. Where and How to Document Group Health Claims Procedures ......................................................990

1. Procedures Must Be Described in Plan’s SPD ........................................................................990

2. Other Written Procedures May Be Used ...............................................................................991

J. Rules for Plans Providing Additional Appeals or Procedures...........................................................991

1. Additional Mandatory Appeals (Including Arbitration and Similar Procedures) Are Limited to
One Additional Level for Pre- and Post-Service Claims ...........................................................991

2. Mandatory Arbitration May Not Be Binding or Require Cost-Sharing ........................................992

3. Any Number of Additional Voluntary Appeals Is Permitted......................................................993

K. Special Rules for Collectively Bargained Plans ............................................................................994

1. Collectively Bargained Plans Other Than Multiemployer Plans .................................................994

2. Special Review Timelines (Only for Post-Service Claims) for Multiemployer Plans ......................995

L. Some Implications of HIPAA Privacy and Security Rules on ERISA Claims Processing ......................995

1. Individual Authorizations Probably Required for Employers to Help With Claims ........................995

2. Claims Notices: Providing PHI of Dependent to Plan Participant ...............................................996

3. PHI Disclosures to Claimant’s Authorized Representative........................................................997

4. Business Associate Contracts Required for Medical Experts Consulted on Benefit Claims ..............998

5. Consultation With Medical Professionals ..............................................................................998

6. Sharing PHI With Other Benefit Plans of the Same Employer ...................................................998

M. External Review Requirements .................................................................................................999

1. Overview of External Review Requirements..........................................................................999

2. Existing DOL Regulations Permitted State Procedures to Apply to Plan Insurers ..........................999

3. Overview of External Review Requirements Under Health Care Reform................................ 1000A

4. Health Care Reform: State External Review for Most Insurers and Certain Others.....................1000B

5. Health Care Reform: Federal Standards for External Review ................................................ 1000F

N. How to Protect Claim Denials From Being Reversed in Court .................................................... 1000O

1. Under Properly Drafted Plans, Denials Will Be Upheld If They Are Reasonable ....................... 1000P

2. Factors and Rules to Apply When Denying Benefit Claims................................................... 1000P

Page xxx 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

3. An Administrative Record of the Claim Denial Must Be Created ........................................... 1000P

XXXV. Claims Procedures for Disability and Other Non-Health Claims ..................................................... 1001

A. Disability and Other Non-Health Claims: Overview .................................................................... 1001

1. Basic Structure of Required ERISA Claims Procedures ......................................................... 1001

2. Impact of Claims Procedures on Benefits Litigation .............................................................. 1001

3. Important! Disability Claims Procedures Can Apply to Non-Disability Plans ............................. 1002

4. Example of Typical Disability Claim and Other Non-Health Claim .......................................... 1002

B. Effective Date and Consequences of Noncompliance .................................................................. 1003

1. Effective Date ............................................................................................................... 1003

2. Who Is Responsible for Compliance? ................................................................................. 1003

3. Consequences of Noncompliance ...................................................................................... 1004

4. Is Substantial Compliance With Claims Regulations Sufficient? .............................................. 1006

5. Practical Considerations in Complying With Claims Regulations............................................. 1007

C. Definitions for Disability and Other Non-Health Claims Procedures............................................... 1007

1. Definition of Disability Claim .......................................................................................... 1008

2. Default Definition of Other Non-Health Claims ................................................................... 1008

3. Definition of Benefit Claimant.......................................................................................... 1008

4. Definition of Authorized Representative ............................................................................. 1009

5. What Is a Claim for Benefits Under the Claims Regulations? .................................................. 1009

6. Adverse Benefit Determination Defined ............................................................................. 1010

D. Paperwork for Disability and Other Non-Health Claims Procedures ............................................... 1012

1. Authorized Representative Paperwork................................................................................ 1012

2. Claim Forms ................................................................................................................. 1012

3. Extension Notices .......................................................................................................... 1013

4. Notification of Adverse Benefit Determination .................................................................... 1013

5. Providing Copies of Relevant Documents ........................................................................... 1018

6. Notification of Benefit Determination on Review ................................................................. 1018

E. Timelines for Disability and Other Non-Health Decisions ............................................................ 1020

1. Claims Processing Deadlines at a Glance ............................................................................ 1020

2. Basic Timelines for Deciding Disability and Other Non-Health Claims ..................................... 1021

3. Extensions of Time to Decide Initial Claims ........................................................................ 1023

4. Time for Claimants to Appeal Adverse Benefit Determinations ............................................... 1026

5. Basic Timelines for Deciding Disability and Other Non-Health Benefit Appeals......................... 1028

6. Decision Timelines Do Not Dictate When Claims Must Be Paid .............................................. 1029

7. When Should Claims and Appeals Be Considered Finally Closed?........................................... 1029

F. Procedures for Processing Disability and Other Non-Health Claims and Appeals .............................. 1030

1. Plans Must Establish and Maintain Reasonable Claims Procedures .......................................... 1030

2. Procedures Must Not Inhibit or Hamper Claims ................................................................... 1030

3. Reasonable Procedures for Identifying Authorized Representatives.......................................... 1030

4. Administrative Safeguards to Ensure Consistency in Benefit Determinations ............................. 1031

5. Reasonable Appeals Procedures Must Provide Full and Fair Review ........................................ 1033

6. Appeal Must Be to Appropriate Named Fiduciary................................................................. 1034

7. Claimant Must Have Access to and Copies of Information Relevant to Claim............................. 1034

8. Claimant Must Have Opportunity for Submission of Comments .............................................. 1036

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxxi



ERISA Compliance for Health & Welfare Plans

9. Appeals Procedure Must Require Consideration of All Claimant’s Submissions ......................... 1036

10. Disability Only: Appeals Procedure Must Provide for Consultation With Independent Medical
Expert.......................................................................................................................... 1036

11. Disability Only: Appeal Procedure Must Provide for Identification of Medical/Vocational
Experts ........................................................................................................................ 1038

G. Where and How to Document Claims Procedures ....................................................................... 1038

1. Procedures Must Be Described in Plan’s SPD ...................................................................... 1038

2. Other Written Procedures May Be Used ............................................................................. 1039

H. Rules for Plans Providing Additional Appeals or Procedures......................................................... 1039

1. Use of Additional Appeals Including Mandatory Arbitration and Similar Procedures ................... 1039

2. Mandatory Arbitration May Not Be Binding or Require Cost-Sharing ...................................... 1040

3. Any Number of Voluntary Levels of Appeal Is Permitted....................................................... 1041

4. State Insurance Law May Require Additional Procedures for Insured Plans ............................... 1041

I. Special Rules for Collectively Bargained Plans .......................................................................... 1043

1. Collectively Bargained Plans Other Than Multiemployer Plans ............................................... 1043

2. Special Review Timelines for Multiemployer Plans .............................................................. 1043

J. Some Impacts of HIPAA Privacy Rules on ERISA Claims Processing ............................................ 1043

K. How to Protect Claim Denials From Being Reversed in Court ....................................................... 1043

XXXVI. ERISA Litigation ..................................................................................................................... 1051

A. Overview ........................................................................................................................... 1051

1. ERISA Benefits Litigation ............................................................................................... 1051

2. Where Do ERISA Litigation Rules Come From? .................................................................. 1052

B. Exhaustion of Plan Administrative Claims Procedures................................................................. 1053

1. Exhaustion Generally...................................................................................................... 1053

2. Advantages to Plan of Exhaustion Requirement ................................................................... 1054

3. Careless SPD or Plan Language May Undo Exhaustion Requirement ....................................... 1054

C. Standard of Judicial Review Applied to Benefit Decisions Under ERISA Plans ................................ 1055

1. Deferential Abuse of Discretion (or Arbitrary and Capricious) Review ..................................... 1055

2. Deferential Standard of Review Applies to Subsequent Plan Interpretations ............................... 1056

3. Nondeferential De Novo Review....................................................................................... 1056

4. Effect of Deficient Claims Procedures ................................................................................ 1057

5. Effect of Conflict of Interest on Standard of Review.............................................................. 1057

D. Scope of Judicial Review of Benefit Decisions Under ERISA Plans ............................................... 1063

1. Additional Evidence Where Standard of Review Is De Novo .................................................. 1064

2. Additional Evidence Where Plan’s Record Is Inadequate ....................................................... 1064

3. Special Rules for Medical Evidence ................................................................................... 1065

4. Additional Evidence Regarding Conflict of Decisionmaker .................................................... 1065

E. Time Limits for Filing Benefit Claims: Statute of Limitations ....................................................... 1066

1. Statute of Limitations Period for ERISA Benefit Claims ........................................................ 1066

2. Determining When the Limitations Period Begins to Run....................................................... 1066

3. Tolling of the Limitations Period in ERISA Benefit Claims .................................................... 1067

4. Inadequate Claims Procedures May Lead to Longer Limitations Period .................................... 1068

5. Modifying Limitations Periods Through Plan Provisions........................................................ 1068

Page xxxii 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

F. Judicial Construction of Plan Terms......................................................................................... 1069

1. Ambiguous Terms Construed Against Plan? ........................................................................ 1069

2. Past Practice: Prior Interpretations May Trump Plan Language................................................ 1070

3. Effect of Formal Documents Other Than Plan Document ....................................................... 1070

4. Benefits Based on Representations Outside of Plan Terms: Estoppel Claims .............................. 1071

5. Benefit Claims Based on Absence of Plan Document ............................................................ 1073

6. Benefit Claims Based on Undisclosed Provider Discounts ...................................................... 1073

G. Who Can File ERISA Benefits Litigation? ................................................................................ 1074

H. Who Can Be Sued in ERISA Benefits Litigation? ....................................................................... 1074

I. What Relief Is Available on Successful Benefit Claims? .............................................................. 1075

1. Relief Generally Limited to Benefits Improperly Denied........................................................ 1075

2. Do Benefit Claimants Have a Duty to Mitigate Damages? ...................................................... 1076

J. Some General Procedural and Remedies Issues in ERISA Litigation .............................................. 1076

1. Where Can ERISA Suits Be Filed? .................................................................................... 1076

2. Is There a Right to Jury Trial Under ERISA? .................................................................... 1076A

3. Are Punitive, Consequential, and Other Similar Damages Available? .....................................1076B

4. Can Attorney’s Fees Be Recovered? ................................................................................1076B

5. Can Pre-Judgment Interest Be Recovered? ....................................................................... 1076D

K. ERISA § 510 Claims for Interference With Protected Rights....................................................... 1076E

1. Who Can Sue Under ERISA § 510? ................................................................................. 1076E

2. Who Can Be Sued Under ERISA § 510? ........................................................................... 1076F

3. Catch-All Nature of ERISA § 510 Claims ......................................................................... 1076F

4. Proving an ERISA § 510 Claim With Direct Evidence of Discriminatory Intent .......................... 1077

5. Proving an ERISA § 510 Claim With Circumstantial Evidence of Discriminatory Intent .............. 1077

6. Other Illustrative Cases ................................................................................................... 1079

7. Exhaustion of Claims Procedures Generally Not Required...................................................... 1079

8. Time Limits for Filing ERISA § 510 Claims ........................................................................ 1080

9. What Relief Is Available on Successful ERISA § 510 Claims? ................................................ 1081

10. ERISA § 510 Claims and Non-ERISA Claims Are Often Part of the Same Lawsuit ..................... 1083

11. Protection Against Retaliation for Employees Under Health Care Reform ................................. 1084

XXXVII. DOL Audits and Investigations Under ERISA............................................................................ 1091

A. Overview ........................................................................................................................... 1091

B. DOL’s Investigation Powers .................................................................................................. 1091

1. Power to Investigate and Require Submission of Records Under ERISA § 504 ........................... 1091

2. Power to Enter Places, Inspect Records, and Question Persons ................................................ 1093

3. Power to Investigate Employee Benefit Crimes .................................................................... 1093

C. Enforcing Investigative Requests: DOL Subpoena Power............................................................. 1094

1. DOL May Issue Subpoenas to Enforce Investigative Authority................................................ 1094

2. Subpoena Power Is Enforced by Federal Courts ................................................................... 1094

3. Consequences of Not Complying With EBSA Subpoena........................................................ 1094

D. Organization of EBSA’s Enforcement Program.......................................................................... 1095

E. EBSA Enforcement Priorities ................................................................................................. 1095

1. Focus on Abuses by Service Providers ............................................................................... 1095

2. Focus on General Health Plan Violations, HIPAA, and Other Health Mandates .......................... 1096

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxxiii



ERISA Compliance for Health & Welfare Plans

3. Focus on Multiple Employer Welfare Arrangements (MEWAs) .............................................. 1096

4. Focus on Bankrupt Employers (REACT) ............................................................................ 1096

5. Focus on Employee Contributions ..................................................................................... 1097

F. How EBSA Determines Whom to Investigate ............................................................................ 1097

1. Data From Form 5500 Filings ........................................................................................... 1097

2. Lawsuits, Participant Complaints, News Stories, Tips From Other Agencies .............................. 1097

G. Civil Investigations Described in the EBSA Enforcement Manual.................................................. 1098

1. Limited Reviews (Where No Specific Violations Are Suspected)............................................. 1098

2. Fiduciary Investigations .................................................................................................. 1098

3. Prohibited Persons Investigations ...................................................................................... 1099

H. Civil Penalty Assessments ..................................................................................................... 1099

1. ERISA Provides for Various Penalties................................................................................ 1099

2. Important! Impact of 20% Penalty for Fiduciary Breaches ...................................................... 1100

I. Criminal Investigations ......................................................................................................... 1100

1. Overview of Criminal Investigations.................................................................................. 1100

2. Criminal Violations That May Be Investigated and Prosecuted................................................ 1101

J. Steps in a Typical DOL Audit and Civil Investigation.................................................................. 1102

1. Initial Document Request ................................................................................................ 1102

2. On-Site Review ............................................................................................................. 1104

3. Interviews With Plan Officials .......................................................................................... 1104

4. EBSA Identification of ERISA Violations........................................................................... 1105

5. Closing Letter Issued If No ERISA Violations Detected......................................................... 1105

6. Voluntary Compliance .................................................................................................... 1106

7. Settlement Agreement..................................................................................................... 1106

8. Closing Letter Following Voluntary Compliance .................................................................. 1107

9. “Atypical” Results of an EBSA Civil Investigation ............................................................... 1107

10. Summary of Suggestions for Dealing With an EBSA Civil Investigation ................................... 1108

XXXVIII. [Reserved] ............................................................................................................................ 1201

PART 8 OF 8

ERISA PREEMPTION

XXXIX. ERISA Preemption of State Laws .............................................................................................. 1201

A. Overview of Federal Preemption of State Laws .......................................................................... 1201

B. ERISA Preemption in a Nutshell ............................................................................................. 1201

1. ERISA’s Express Preemption Provision: ERISA § 514 .......................................................... 1201

2. Field Preemption of ERISA § 502’s Civil Enforcement Scheme .............................................. 1202

3. Conflict Preemption ....................................................................................................... 1202

C. State Laws That “Relate to” ERISA Plans Are Generally Preempted .............................................. 1203

1. “Relates to” Prong of Express Preemption Rule.................................................................... 1203

2. What Are State Laws?..................................................................................................... 1203

3. When Does a State Law “Relate to” an ERISA Plan? ............................................................ 1203

4. The Role of Congressional Intent ...................................................................................... 1204

D. Certain State Insurance Laws Are Saved From Preemption........................................................... 1204

1. Language of “Savings” Clause.......................................................................................... 1204

Page xxxiv 3rd Qtr. 2011  2011 Thomson Reuters/EBIA



 Table of Contents

2. What State Laws Qualify as Laws Regulating Insurance? ....................................................... 1205

3. Savings Clause Allows Indirect State Regulation of Insured ERISA Plans ................................. 1206

E. ERISA Plans Cannot Be “Deemed” to Be Insurers Under State Law............................................... 1207

1. Language of “Deemer” Clause.......................................................................................... 1207

2. Deemer Clause: No Direct Application of State Insurance Law to ERISA Plans.......................... 1207

3. Did Miller Decision Expose Self-Insured Plans to Indirect State Regulation? ............................ 1207

F. State Criminal Laws and State Medicaid Claims Are Not Preempted .............................................. 1207

G. Certain ERISA Provisions Have Special Preemption Rules........................................................... 1208

1. Some ERISA Federal Mandates Have Special Rules ............................................................. 1208

2. Possible Delegation of DOL Oversight Authority to State Insurance Commissioners ................... 1208

H. Preemption Analysis Applied to Specific State Laws................................................................... 1208

1. State Benefit Mandates and Employer Mandate Laws............................................................ 1208

2. “Any Willing Provider” Laws........................................................................................... 1209

3. State Laws Involving Discretionary Language in Insurance Policies ......................................... 1210

4. State Health Insurance Laws Mandating Conversion Options .................................................. 1211

5. State External Review Laws ............................................................................................. 1212

6. State-Law Claims Seeking Plan Benefits or Remedies for Benefit Denials ................................. 1213

7. State Insurance Regulation of Stop-Loss Insurance ............................................................... 1217

8. State Licensing Laws and Standards of Conduct for TPAs and Others....................................... 1218

9. State Prompt-Pay Laws ................................................................................................... 1219

10. State Medical Confidentiality Laws ................................................................................... 1220

11. State Laws Limiting Use or Display of Social Security Numbers ............................................. 1220

12. State Wage and Employment Laws.................................................................................... 1221

13. State Workers’ Compensation Laws .................................................................................. 1223

14. Domestic Relations/Community Property Laws and Related Court Orders................................. 1223

15. State or Local Domestic Partner Laws ................................................................................ 1223

16. State Escheat and Unclaimed Property Laws ....................................................................... 1224

17. State Garnishment Laws .................................................................................................. 1225

18. Claims Between Plans/Plan Sponsors and Service Providers (Including Insurers)........................ 1225

19. General State Taxes or Surcharges on Health Care Providers .................................................. 1226

20. Special Preemption-Type Rule for Church Plans ............................................................... 1226A

21. State Family and Medical Leave Laws Not Preempted........................................................ 1226A

22. State Medicaid Subrogation Claims .................................................................................1226B

23. State Slayer Statutes ....................................................................................................... 1227

24. State Continuation Coverage Laws That Supplement COBRA ................................................ 1229

25. State and Municipal Fair Share Laws ................................................................................. 1231

26. Other State Health Care Reform Laws ................................................................................ 1233

27. State Assignment of Benefits Laws.................................................................................... 1233

Index .......................................................................................................behind the Index and Glossary Tab

Glossary of Terms .....................................................................................behind the Index and Glossary Tab

 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 Page xxxv



ERISA Compliance for Health & Welfare Plans

Appendix Tabs

Tab 1: ERISA Title I

Tab 2: DOL Regulations

Tab 3: DOL Opinion & Information Letters

Tab 4: DOL Notices & Technical Releases

Tab 5: [Reserved]

Tab 6: DOL Publications

Tab 7: Other DOL Items

Tab 8: Form 5500

Tab 9: Legislative History

Tab 10: Sample Documents

Tab 11: Miscellaneous

Page xxxvi 3rd Qtr. 2011  2011 Thomson Reuters/EBIA




