Table of Contents

Cafeteria Plans

Table of Contents
[See also the Table of Contents behind each Appendix Tab]

ADOUL TNE AULNON S ..o e ettt ettt e ettt e e et et e e e e et e e e eeba e eaene [

HOW tO USE TRISIMANUAL ... .ttt ettt e e et e et et e e e et e e eeeans ii

CUrrent DeVEIOPMENTS ... .coeeieieei e seethe Current Developments Tab

Statutes, Regulations, Sample Documents, and Other 1temMS..........ooeveviiiiiiiiineiiii e, seethe Appendix Tabs
Volumel

Outline Table of Contents

PART 10F 6
INTRODUCTION

. OVerview of TRISMANUAL .......coouii i e e et e e et e e e et e e et e e et e e e tn e e eeaeeeanaaes 1
A. What TRISMENUEI COVEI'S ...ttt 1
O == e oo (0o o I PPN 1

2. Part 2—CafeteriaPlans .........cu i 1

3. Part B HEEIT N FSAS. ..ot 1

A, Part A——DCAPS. ... et 1

5. Part 5—NondiscriminatioN RUIES .........couniiiii e e e e e 1

6. Part 6—Reporting, Disclosure, and AdMINISITatioN ........ccuuiiiiiii e 2

B. Consumer-Driven Health Carelsa Companion VOIUME................ccuuuieeuiieiiiesiiis e aaiaaaaaaannens 2
C. Other EBIA Manuals Provide Guidance for Employers and AAminiStrators .............coooovevceiieveiinneeeennnn.. 2
I1. Cafeteria Plans. The SNOMt COUMSE ... .cuu ittt e e et e e et e et e e e e eaanas 21
A, TRESNOM COUISEISTON YOU. ...ttt 21
B. What You Will Learn inthe SNOMt COUISE ..............u e 21
C. What IsaCafeteria Plan and WHY HAVE ONE?............co.u e 2
1. Premium-Only Plan (POP) DESCIIPLION ...vveiiiiieiieeei e ee e e e e e e e e e e e e e e e e e e aaeees 23

2. SAliNGUP BPOP .. ... e 23

3. Employee Tax SavingSWith @POP ...........oiii e 24

4. When IsaCafeteriaPlan Not a Cafeteria Plan (and Why Should YoUu Car€)? .......ovvevvvevnvevinennnnn. 25

D. Adding aHealth FSA @ @DCAP ..o 26
1. WhatIsaHeath FSA?What ISADCAP? ..ot 26

2. How Hedlth FSAsand DCAPsWork inaCafeteriaPlan ...........cooovviiiieiiiiiiieeec e 27

3. Action Plan for Adding aHealth FSA OF aDCAP .....cooiiiiiiii e 28

4. Full Flexible Benefits Plans (With Employer Contributions) ...........c.uviiuiiiiiiiiiiicce e, 30

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page iii



Cafeteria Plans

E. Who Can Sponsor, and Who Can Participate in, a Cafeteria Plan?...............ccccuuvieviieeeisiniiiieiiinennnnanan, 30
F.  Coveragefor Spouses and DEDENAENLS ...............oe e 31
G. What BENefits Can BE OFfErEU?...........vuueei ettt 31
1. CoverageUnder an Accident or Health Plan .............ooiiiiiiiiiiiiii e 32
22 B 10 = U 32
3. GroUP TermM Lif@INSUIANCE ... .u i e e e e e e e e e e e e e eaaaas 32
R = Lo B T 01 i 32
5. 40L(K) CONLITDULIONS. ... ettt ettt ettt et et et e et e e e e e et e e et e e aa e eennas 32
6. AdOoption ASSIStANCE BENEITS ... ..iiv i 32
S = 15 TSRS 32
H. Are There Any Benefits That Should Not Be Included in a Cafeteria Plan?.............cccccoeveeiiieiiiecnnenn. 35
1. BenefitsThat MUst NOt BE OFfEred.........uuuiiiieiiiiiiii e 35
2. Issuesto Consider for Other BENEfitS ......c..uviiuiiiiiii e 35
1. How Do Participants Elect the Benefits TREY WaNL? ...........cooeeuieeeiiiieeee e 36
J  Can Participants Change TREIT EIECHONS?............uueieee ettt ettt e et e e e aaaaas 37
L CRANGEIN SEAUS ... eeeteee ettt ettt e e et e et b e et 37
2. Cost Changes, With Automatic Election INCreases/DECIEASES. .........vveuueeuniaeiieeiae et e e 37
3. SIgNIficant COSt ChaNGgES. ... ...uuiiiiieiit et e e e e e e e e e e e e e eaaaas 37
4.  Significant Curtailment Of COVEIBOE .. .....uuniiiiii et 38
5. Addition or Improvement of Benefit Package Option .............ovieuiiiiiiiiiiie e 38
6. Changein Coverage of Spouse or Dependent Under Another Employer Plan ..o, 38
7. Lossof Certain Other Health COVEIragE. .. ...couuriiiiiiie e e 38
8. Changesin 401(K) CONtITDULIONS. ... .....ieti it e e e e e e e e e eenaas 38
9. HIPAA Spetial ENrollment RightS...........oiiiiiii e e 39
10. COBRA QUEIITYING EVENE ....uiiiiiiieieiii ettt et 39
11, Judgments, DECIEES, OF OFUEIS. ... . cuu ittt et e et e e e et e e et e et e e e e an e e e et e eea e 39
12. Entitlement to Medicare or MEJICaIA ..........cooeiiiiiiiiiiii e 39
G T Y I I Y P 39
14. Pre-TaxX HSA CONIDULIONS .....c.uiii et e e et e e e e e e e ea e 40
15. Certification, Insurance Policy, and Other REQUIrEMENES.........cc.uviiunieiiiieiii e e e e e e 40
K. Where Does the Money Come From to Pay fOr [t Al ?........coooeeeeiieiiii e 40
S = TV (< o 1o 1o o O PPN 40
2. Nonelective Employer CONtribULIONS ..........oovuiiiiii e e e e 40
B OPE-OULS ...ttt et e 41
L. How Do YouAdminister aHEAItN FSA?...... ..ot 41
1. Basic Code and Regulatory REQUIFEMENES. .........uiiieeiiiieeiiee e e e e e e e e e e e e e et e e et e eaaeees 41
FZZ Y = (T 40 1A 201U 42
3. Eligible MediCal Car@ EXPENSES. ... cuu ittt ettt e et e e et e e et e e e e eeaas 42
4, Checklist for Reimbursing an ExpenseUnder aHealth FSA ..., 43
LT L 1 PP 44
ST 1PN 44
7. Health Car@ REFOM......uiiiii et r e e e e e eennes 44
G T L 45
9. Other Federal Group Health Plan Mandates. ...........couuiiiiiiiiii e 45

Page iv B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

10. Nondiscrimination Rules; Reporting and Disclosure ReqUIrEMENtS ..........ccoevviveeiiiinneeiiiiineeeeiinnnn. 45

M. HOw DO YOUAAMINISLEr QD CAP?. ...t 45
1. Basic Code and Regulatory REQUITEMENES. ........uuuiiineiiiieeiiee e e e et e e e et e e e e e et e e et e eaaeees 45

FZZ Y = (T 40 A 201U 46

3. Eligible Employment-Related EXPENSES ......ccuuiiiieiiieeit ettt e e e e e e 46

4, Checklist for Reimbursing an Expense Under aDCAP .......cvviiiii i 47

5. Dependent Care Tax Credit VS. DCAP. ....ocuui i 47

6. Nondiscrimination Rules; Reporting and Disclosure Requirements ...........ooovvuiiiiniieiiiii e, 48

N. What Should an Employer Report to the GOVEIMIMENE? ...........c.ueeeeseeie e ae et ee e aaa e e e, 48
I O = (=g - -0 L 48

2. HEEIN FSAS . et et aaaaaae 48

B DA P e 48

R L o] (0 1= o1 o 49

O. What Does an Employer Have to Disclose to ItS EMPIOYEES?...........oeeeieiiieiiieeieeeeeeee e 49
L CafetOraPlanS . ... 49

2. HEAI N FSA S . e e e e e eaeaaaaae 49

I B 07 Y ST SU P PPPTTTTRR 49

P.  How Can You Prevent Discrimination ProblEMS?. ..............coumiiieiiiieiiieiies e 50
1. CafeteriaPlans—Three NondisCrimination TESES.......cvueeiienieiiieeiseeie e e e e e e e e eaaeees 50

2. Health FSAS—TwO NoNdiSCrimination TESES. ... .ccuuiieiiiiiieeie e 52

3. DCAPs—Four NondisCrimination TESES ......uuuuuieeieieeetiiis e e et e e e e e e 52

4. Effect of Failing the NondisCrimination TESIS .........cuuuiiiiii e 53

(@ O o/ [ o] o S 53
[T Why Have a Cafet@r ia Plan?. ... ..ot e e e e e et e et e e et e e et e e e eanaas 71
A. Overview of Why Employers Have CafeteriaPlans...............cccuuoeiiiiiiiiiiiiii e 71
B. The Constructive Receipt Doctrine and the Code § 125 Safe Harbor ..................c.coooieeeiiiiiiiiiiiiiec 71
C. Consequences of Offering a Choice Between Pay and Benefits Without a CafeteriaPlan....................... 73
R 1 3 T 73

2. EXPIrESS Ol CaSR. . et ettt ea e eaas 74

D. Advantages and Disadvantages of Cafeteria Plansfor EMPIOYEES ............ccueeveviiiiieiiiiaiiiiaiiiaaiiaaaa, 75
1. Advantagesfor EMPIOYEES. ... .cooiiii et 75

2. Disadvantagesfor EMPIOYEES. ... ...ttt et 76

E. Advantages and Disadvantages of Cafeteria Plans for EMPIOYErS...........ccceveveviiiiiaiiiieiiiiiaiiiaaaia e, 78
1. Advantagesand Tax 1SSUESTOr EMPIOYEIS .....cuuniiiiiiiiieiiiii et 79

2. Disadvantagesfor EMPIOYELS ... .couniiiii et 79

3. Fair Labor Standards ACt CompPlianCe ISSUES ........uuiiueeiii et e e 79

F.  When May an Employer Take a Tax Deduction for FSA BENEfitS?...........cccuveveeiiiiiiieiiiiniiiiiiiiieeeiin 79
G. Constructive Receipt and Cash-Out of Unused Vacation DaYs ..............cooueeeeeiiiiiiieiiiaeiiiieaieea e 80
1. Cash-Out of Unused Vacation Days Raises Constructive Receipt ISSUES.............oeevvveviiieviieeinnnnns 80

2. Sdeof Paid Time Off Days Under aCafeteriaPlan............ooovvuiiiiiiiiiieii e 80

IV. Governing Law for CafeteriaPlans ........... it e e e aaas 1
A. Typesof Governing Law and TREIr SIQNIfiCANCE.............ccuuieiiieeie ettt aa e, 91
S = 1= P 91

2. LGS aliVE HISIONY . i

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page v



Cafeteria Plans

I R o 0= o] PP PTSUPPT 91
A, COUM DECISIONS . ... ettt ettt ettt e e et e ettt e et e e ea e e et e e et e e e ta e e e et e e et e e e tn e eeanaaeennas 92
LT 1 = Y T =g Lo SR 92
T T o= o= 95
7. Keeping up With ChangeSinthe LaW.......c..iiuiiiii e e 96
B. Specific Laws Governing Code § 125 Cafeteria Plans. ...............coueuuuuiiieeiiiiseeeeiiee e 96
S = 1= P 96
2 S (= o U= o] o < PP 96
I o104 B < ot =T SRR 98
V. Typesof Cafeteria Plans& HOW TheY WOIK .......oiveuiiii ettt 111
AL OVEBIVIEIV ... ettt a e 111
B. Statutory Definition Of CAfELErTAPIAN. ...............ccueeeeeee ettt et e e e e e aaaeeas 111
C. SAAY REAUCHION PIANS............ieeeees e ettt et 112
1. Premium Payment PlansS. .. ... oottt ettt e e eaa s 112
2. Salary Reduction Flexible Spending ArrangementsS.........c.uuieiuieiiiieiei e e e e e e eae e 114
3. Sdary Reduction Plan With Both a Premium Payment Feature and FSAS..........coovviiiiiiviiiiiiieeeens 117
4. Premium Payment Plan With Cash-Out Option ...........ccuiiiiiiiiiii e 117

D. Flexible Benefit Plans Without Pre-Tax Employee Contributions or Cash-Out Option (Not Subject
(0 0o =X ) 118
1. A Choice Among Only Nontaxable Benefits...........uuiiiiiiiiiiiiii e 118
2. No Deferred Compensation OPtiON.........cc.ueiun ittt e e e e e et a e e eenaees 119
3. No Cash-Out Option or Salary Reduction Contributions .............ccoeeuiieiiiieiiii e 119

E. Flexible Benefit Plans With Pre-Tax Employee Contributions or a Cash-Out Option (Must Comply
WIER COUB E 125) ... ettt ettt ettt e et e et eaeens 119
1. Contributionsand Benefit ChOICES...........oiiuniiii e 119
2. Distinguished From Non-Code 8 125 Flexible Benefit Plan ..........ccociiiiiiiiiiiiii e, 121
3. Offering @aCash-OUt OPLION ........coiiuiiiiie e e enes 121
N O0 (=Y G0 Y= = e < PP UPTPI 121
Y LR -5 = Y=o | PSP 151

PART 20F 6
CAFETERIA PLANS

VII. Overview of Cafeteria Plan Legal REqUITEMENTS. ... ....iiiii i e e e e e e e e e eanaeees 151
A. ThePlan Document REQUITEITIENE ..............oe ettt 151
1. Code § 125 Requires a Written Cafeteria Plan Adopted by the Employer...........coooeveviiiiieiinnnnen. 151
2. By When Must the Plan Document Be AdOpted?.......ccvuiviiniiiii e 152
3. How Doesthe Employer Formally Adopt the CafeteriaPlan?............oooooiiiiiiiiiiies 152
4. IRSDoesNot Issue Determination Lettersfor CafeteriaPlans...........coooeviviiiiiiiiiin e, 152
5. Plan Amendments Must Also Meet Content and Timing RequIirements..........c.ccevvvvviveeiieeinneennn. 153
B.  Contents of the Plan DOCUIMENE ..............oee ettt eae e 153
1. Description of Available BENEfitS. ......co.uu i 153
2 Lot o o) U = 153
3. EIECHON PrOCEAUIES. ... et e e e e e et e e et e e et e e e eeenns 154
4. Manner of CONLIDULIONS ........iiiuiiii e e e e e e e ean s 154

Page vi B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

5. Maximum Amount of CONtriBULIONS ..........coeeiii e e 155
B, THE PIAN Y B ... it e e e et e e eaa e ee 156
7. Ordering Rulesfor Use of Nonelectiveand EIeCtivVePTO..........ociviiiiiiii e 158
8. Provisions Complying With Additional FSA ReqQUIrEMENLS..........c.uuiiiiiiiiiieiiiiieeeeein e 158
9. Provisions Complying With Grace Period RUIES. ..........cc.uiiiiiiiiii e 158
10. Provisions Complying With Qualified HSA Distribution RUIES ..........cocvviiiiiiiiicic e, 158
C. Nondiscrimination REQUITEIMENES .............iii ettt e e 158
D. Plan Administrator Must Follow the Terms of the Plan DOCUMENE ..............c.ccuoiiiiuiiieiiiaiiiieiiieei 159
E. Reporting & DiSClOSUIrE REQUITEIMIENES. ...........cve s ettt e e e et e et e et e e e e e taeaaaeees 159
1. Code § 6039D Returnsfor Cafeteria PlansNo Longer Required ...........cocovvviiiiiiiiinieiiiiineeciiie, 159
2. Reporting Requirements for Component PlanS. .. ... ... 160
I BT E o Lo TN T R = o U] = 001 01 160
F. How Having a Cafeteria Plan May Impact ERISA REQUITEMENIES...........cccuuieeeiiiaeeiiiiieeeeeiieeaeaei 160
YA L 1 == /= | PSP 201
I X. Who Can Sponsor and Who Can Participatein a CafeteriaPlan? ..........ccccoieviiiiiiii i, 201
A. What Employers Can Sponsor a CafeteriaPlan?.............c..oiiiiuuiiiiiiiis et 201
B. What Individuals Are Eligible to Participate in a CafeteriaPlan? ..............c.ooovuoiiiiiiieiiiiiieiiieee 202
1. Current Common-Law Employees Can PartiCipate .........ccovuuieiiiiiiii i e 202
Former Common-Law Employees Can PartiCipate. ...........ovviiiiiiiiiiiieec e 203
Employees Working for Members of a Controlled Group Are Considered to Be Working for a
SINGIE EMPIOYES ... e ettt et et ea e 204
4, Leased Employees May Participatein aCafeteriaPlan ...........cc.oeeiiiiiiiiiiiii e, 204
5. Full-Time Life Insurance Sal espersons Who Are Statutory Employees May Participatein a
L@ 1= = 1= - 0 204
6. Nonresident Aliens May Participatein aCafeteriaPlan............ooooiiiiiiiiiii e 205
C. What Individuals Are Indligible to Participate in a CafeteriaPlan?..............c..coeiveueieiniieiniiaiiiianinnan, 206
1. Spouses and Dependents Cannot Participate in the Employee’ s Cafeteria Plan, but Employees
Can Elect Coverage fOr TREM . .... oo e e e et e eeees 206
2. Sef-Employed Individuals Cannot Participate (but Their Employee-Spouses and Other Family
Members Who Are Employees May Participate, in SOMe Cases) ........cvevueeeuiieiiieiineeiieeeieeeenne 206
3. Partnersin aPartnership Cannot Participate (but Their Employee-Spouses and Other Family
Members Who Are Employees May Participate, in SOMe Cases) ........cvvvuevviieeiiieiiiieiiiieeaieeaannn, 208
4. More-Than-2% Shareholdersin a Subchapter S Corporation Cannot Participate (Nor Can
Their Employee-Spouses or Certain Other Family Members Who Are Employees) ............ccevvnne... 209
5. Outside Directors Generally Cannot PartiCipate............eeeeiieuieiiee e 210
6. Membersof LLCsGenerally Cannot PartiCipate. ..........ccccuuieiiieiiiiiiiii e eee e e e e 211
D. Issues Raised by Professional Employer Organizations, L eased Employees, and Employee
OUESOUITIIIG ...ttt ettt ettt ettt e et e et e e e e e e ene s 215
1. Common-Law Employees and Code § 414(n) L eased Employees: Some General Principles............ 215
2. Should PEO Workers Be Covered by Cafeteria Plans of Recipient Organization? ......................... 219
3. Should PEO Workers Be Covered by CafeteriaPlans of the PEO?........cc.ovvviviiiiiieiieec e, 220
E. How to Design and Administer a Cafeteria Plan’s Eligibility RUIES.............c.cc.oiiiiiiiiiiiiiiiiiiiiieei 229
1. Code Requirements Regarding Who May (and Who May Not) Participatein a CafeteriaPlan ......... 229
2. Code Nondiscrimination RequirementsMust BEMEt .........oooiiiiiiiiiiiiii e 229
3. Plan Documents Must Include Eligibility Rules Regarding Participation ...............cccoiviiiiiiiinnennnn. 231
4, ExclusonsMust Be Carefully Drafted to Avoid Misclassification TrapS.........ccvovevveevinieviineennnnn. 231

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page vii



Cafeteria Plans

Exclusions Must Be Carefully Administered to Avoid Misclassification Traps..........ccceeveevennnnnne. 234
6. The Cafeteria Plans Eligibility Funnel: How to Organize the Process of Deciding Who Should
BEEIGIDIE ..ot e e 234
7. Interaction of Cafeteria Plan Eligibility Rules With Eligibility and Nondiscrimination Rules
for Component BENEFIT PlansS..........ccuuiiiiicii e e 235
8. Categories of Individuals That Raise Special Concernsfor CafeteriaPlans..........coocevvvviivevinennn. 236
F.  Ownership Attribution Rules Under COAE § 318.............cooeuiieeeiei e 237
G. CafeteriaPlan Sponsored by the Federal GOVErNMENt.................eeeueeiiieeiiiieeie e iee e e 241
H. Cafeteria Plans Sponsored by Non-Federal Governmental ENtiti€S..............c.cuvviveuieeeesiiiiiiaiiiseninanns 241
1. What IsaNon-Federal Governmental CafeteriaPlan? ..........ooveuiiiiiiiiii e 241
2. How Do the Laws Governing Cafeteria Plans Apply to Non-Federal Governmental Cafeteria
=0T 242
1. CafeteriaPlans Sponsored By CRUICNES..............c.uuiiiiei e 244
1. What IsaChurch CafeteriaPlan? ........... i e 244
2. How Do the Laws Governing Cafeteria Plans Apply to Church CafeteriaPlans?..............ccooeeeennnens 245
J  Céafeteria Plans Sponsored by Tax-EXempt OrganiZations ................ouueeeeuorieeeiiiiseeeiiieeeeeiiee e 247
K. Helping Employees to Pay for Post-Retirement Expenseson aPre-Tax BasiS. ..........ccccueevevoiiiineennnen 247
1. Tax Considerations Raised by Retiree Medical Benefits COVErage ..........oevvvviviiieiiieeiiieeiieeeennnn, 248
2. Flex Plan That Allows Retireesto Choose Solely Between Nontaxable Benefits (Not Subject
TO COUE G 125) ..ttt 250
3. FlexPlan That Allows Retireesto Choose Cash or Taxable Benefits (Subject to Code § 125) .......... 251
4. Applying the Value of Retirees’ Unused Leave to Pay for Medical Insurance..............cccooevvvnennn.. 252
X. What Benefits Can Be Offered Under a CafeteriaPlan? ...........oouuiiiiiiiiiiiiiii e 291
A. Overview and Table Summarizing Whether Particular Benefits Can Be Offered Under a Cafeteria
L o 291
B. Qualified Nontaxable Benefits Can Be OFf@rel ..............ccuuuiiiuueeiis sttt 293
1. Accident or Health Plan Coverage, to the Extent That Such Coverage |s Excludable From
INCOME UNAEr COUE E L0B ......veeneeeieeei ettt e e e e e e e e e e e e e e et e e e e e e an e e e anneeenn s 294
2. Benefits Under a Dependent Care Assistance Program Under Code 8129 .........oooeuiiiiiiiiiniiinnnnens 297
3. Group Term Life INSUranCe COVEIAQE ... cuuueirnieiii et ettt e et e e e e e e e e et e e et e e et e e eeaans 297
4. A0L(K) EIECHVE DEFEITAIS. ..ceetieeeeie et 299
LT AN O SPR 299
6. Adoption ASSIStANCE BENEFITS ... ..iee i 299
7. Certain Contributions for Post-Retirement Life Insurance by Covered Employees of
EdUCaLiONal OrganiZationS ... ......uu ettt ettt e e et e et e e 299
8. Coverage Under Short-Term Disability and Long-Term Disability Policies ............ccoovveiiiiin. 300
C. Benefits That Cannot Be Offered Under a CafeteriaPlan..................c.oeieveeiiiiiiiiiiisieiiiisesiiieaeeeninn 307
Lo SCROIAISNIPS ..t 307
2. Educational ASSISANCE PrOgramIS .. .. .cuu ittt e et ettt e e e e e e e e et e e et e eeanaaees 307
I o T 001 21 307
4. Spousal or Dependent Life INSUrANCE ..........iiiiiiieiiei e 308
5. Archer Medical Savings AccoUunts (Archer MSAS) .. c.uuiiiiii e 308
6. Health Reimbursement Arrangements (HRAS) ... .covuiiiiiii e 308
T LONG-TEIM G ..ttt e et et e et e ee 308
8. MEAISANA LOUGING. ... et ittt ettt et e e e et e e e e e e e e aans 308
9. Code §403(D) BENEFILS. ... eeiiieeeiiiii ettt 308

Page viii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

10. EXChange-REGEA COVEIAQE. ... .ccuuuiiiii ettt e e e 309
D. Cafeteria Plans Cannot Offer Benefits That Defer COmPeNSationN..............c.oueuuoieieiieeiiieiiiieiiiaeaie 309
1. What IsDeferred Compensation Under Code 8 1257........uuiiiiiiiiieiiiiiiieiiiiie e 309
2. TheUSE-0r-LOSERUIE. ... ...u e e e e e e e e e e e e e eanaeees 309
3. Express Exceptions to the Deferred Compensation Prohibition.............ccoveiiiiiiiiiiii e, 310
4, Allowable BenefitsRelating to More Than ONE Y €ar ........cvvveviiiiiieiiie e 310
E. Certain Taxable Benefits Treated as Cash Can Be Included in a CafeteriaPlan ...................ccoevvevennnn... 315
1. Accident and Health Coverage for Someone Who IsNot a Spouse or Dependent ..............c.ueeeenee. 315
2. Purchaseor Sale of Paid TimMe Off .......oiiiiiiiiiiii e e 316
F. Should Participants Be Permitted to Pay for Individual Insurance Policies Under a Cafeteria Plan?......... 321
1. Overview: Including Individual Insurance Policiesin a Cafeteria Plan Raises Compliance
Issues Under the Code, ERISA, COBRA, HIPAA, and Other Laws..........cccvvviiiiiiiniiiieiiieeeen, 321
2. Code § 125: Cafeteria Plans Are Permitted to Include Premiums for Individual Policies That
Are QUAlITIEA BENEFITS ...ouu i e 323
3. Individual Policiesin a Cafeteria Plan May Be Subject to ERISA, COBRA, and HIPAA ................ 326
4. Individua Policiesin a Cafeteria Plan May Become Subject to FMLA, USERRA, and Other
= 1T TP 331
5. Individual Policiesin a Cafeteria Plan May Trigger State “ Small Group” Requirements................. 332
G. Should a Cafeteria Plan Permit Participants to Pay for COBRA Coverageon aPre-Tax Basis?.............. 332
1. Answer Varies According to the Plan Sponsor, Qualifying Event, and Qualified Beneficiary........... 333
2. Reconciling the COBRA Retroactive Election Right With the Cafeteria Plan Prospective
EIECHION RUIE ...ttt e e e e 338
3. Using the Final Paycheck or Severance Pay to Fund COBRA Premiums Through the End of
LU ST O = == W - T = 339
H. No Reimbursement for Health Insurance Coverage Already Paid on aPre-Tax BaSiS ............ccocveueeeeunine. 340
1. Lega Background for Health Coverage EXCIUSION ...........ovviniiiiiiii e 340
2. IRS Slams Door Shut on the Programs—No Double-Dipping........cccuuveeieriiniiiiiiineeiiiieeeeeiie 340
3. Other ENfOrCemMENt ACHION ........iei ettt e e et e et e et e et e e e eenns 342
4, TheBottom Line: No Double-Dipping on the Code’ SEXCIUSIONS............coevviiiiiieiiieci e, 343
I.  Salary Reduction Business Expense Reimbursement PlansS. ..............ccoveveuoiieiiiiineeiiiiieaeeiieee e 343
X1. Offering Dependent Health Coverage Under a Cafeteria Plan..... ..o 361
A. Electing Tax-Free Health Coverage for Spouses and Dependents Under a CafeteriaPlan...................... 361
1. Employees May Elect Health Coverage for Themselves on a Tax-Free Basis Under a Cafeteria
Pl BN, e e e e et e et et e e e e e e e n s 362
2. Spouses and Dependents Cannot Participate in the Employee’ s Cafeteria Plan, but Employees
May Be Ableto Elect Coveragefor Them onaTax-Free BasiS...........coeuuviiiiiiiiiiiiiiiiii e 362
3. Our Useof “Code § 105(b) Dependent” in ThiSSeCtion X1 .........couuviiiiiiiiiiiiiiii e 362
B. Who Is a Spouse for Purposes of Obtaining Tax-Free Health Coverage? .............ccoovevevveiieeiiiineeninenn... 363
C. Who IsEligiblefor Tax-Free Dependent Health Coverage?...............couoiiieieieiiiiiiiieiieiieeeee 364
L WhoISaChild UNOEr AQE 277 ..eeeiii e e e e e e e e e aan s 364
2. WholsaCode 8 105(h) DEPENAENT? ......uiiiiiie ettt 365
3. Chart Comparing Eligible Categories for Tax-Free Dependent Health Coverage............ccccoceeuneeee. 366
D. Who IsaQualifying Child Under COdE § 1527.............ccuuiiiieeiisiieiesee e 366A

1. FiveTests: Relationship, Residency, Age, Limited Self-Support, and Marital/Tax Filing Status.... 366A

2. Specia Rule: To BeaQualifying Child, Individual Must Not Be Ineligible Under Code
IV (o) IO PP PPPPPTRRPPPRIN 369

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page ix



Cafeteria Plans

3. Specia Rule: Tax-Free Health Coverage Is Available for Certain Individuals Who Do Not

Qualify 85 Code 8 152 DEPENUENTS ... .cevvui et 370
4. *“Tiebreaking” Rule Where Two or More Taxpayers (Including Parents) Can Claim an
Individual asaQualifying Child......... ..o e 370
5. Two Special Rulesfor Divorced or Separated Parents.............oeeevnieiiiieiiiieeiieeieeeeee e aens 371
6. Specia Rulesfor Missing Chilaren.........oooveuiiiiii e 373
7. Individual Who Failsto Meet Qualifying Child Tests May Be aQualifying Relative ..................... 373
Who Isa Qualifying Relative Under COE § 1527............ccuuuiieeeiiseeeeiis e 373
1. Four Tests: Relationship, Income, Support, and Not Anyone's Qualifying Child................cc..uene.e. 374
2. Specia Rule: To BeaQualifying Relative, Individual Must Not Be Ineligible Under Code
RISy (o) RSO PRSPPI 376
3. Special Rulesfor Divorced or Separated Par€nts ..........couuiiiiiieiiiieiii e e e e e 377
How the Income Exclusions Work for Dependent Health Coverage.................c.voieeiiiiiieciirinieeieninn. 377
1. Reimbursements From Health Plans Are Excluded From Income Under Code 88 105 and 104 ........ 377
2. Cost of Health Plan Coverage I's Excluded From Income Under Code 8 106(a) ..........cccvvvneeevnnnn... 378
3. Employer Deduction for Health COVEIagE. ... ..ccuuuriiiiii i 379
Tax Consequences When Individuals Do (and Do Not) Qualify for Tax-Free Health Coverage.............. 379
1. Tax Consequences When an Individual 1sa Child Under Age 27 or Code § 105(b) Dependent......... 380
2. Tax Consequences When an Individual Is Not a Child Under Age 27 or Code § 105(b)
(D= o7 0T L= | PSP 380
3. Determining the Vaue of Health Coverage Provided to an Individual Who Falls Outside the
SCOPE Of COUE 8 LOD(1) .. et ettt ettt ettt et e e e et e e e e e e et eeaaee 381
4. How Doesthe Tax Treatment Change for Children Under Age 27 Affect CafeteriaPlans?.............. 382
H. Providing Health Coverage for DOMESHIC PAITNES'S ............oiiieeeiseeeeee e 383
What Requirements Must Be Met for a Domestic Partner to Be a Code § 105(b) Dependent? .......... 383
2. Tax Conseguences When a Domestic Partner |sa Code 8 105(b) Dependent ...........ooovvvviveevinnnnnn.. 384
3. Tax Consequences When a Domestic Partner IsNot a Code § 105(b) Dependent ...............cceuneeee.. 385
4. Tax Conseguences When a Domestic Partner Ceases to Be a Code § 105(b) Dependent During
TNE PIAN Y B ...t aans 385
5. Should Pre-Tax Health Coverage Be Extended to Domestic Partners Who Qualify as Tax
D= o 1= 10 = | £ 7P 386
6. May aDomestic Partner’sMedical Expenses Be Reimbursed Under aHealth FSA?..........ccoeveene.. 386
7. lsaDomestic Partner’s Child a Code 8 105(b) Dependent?.............ovveuiiiiiiiiiieiiieeeceieeeeees 386
. Health Plan May Have Different Definition of Dependent Than Does the CafeteriaPlan ...................... 388
1. What'sthe Difference Between “Dependents’ for Health Plan Purposes and “ Dependents” for
CafetefiaPlan PUMPOSES? ... ..ttt ettt et e ettt e e e et e e e eabe e eeeees 388
2. Can aDependent Be Defined More Narrowly (or More Broadly) Under the Health Plan Than
Under the CafeteriaPlan™ ........ooue e et a e 388A
3. What If aDependent Ceases to Be a Dependent Under the Health Plan but Is Still a Dependent
Under the CafeteriaPlan? ...........oiii oo 388A
J  Health FSAs Usually Usethe Same Definition of Dependent as Does the CafeteriaPlan ...................... 389
K. Ensuring That Plan Documents Meet L egal Requirements and Business ObJectives .................ccccc.u..... 390
1. Which Individuals Does the Plan Sponsor Wish to Cover Under Its Health and Cafeteria
Pl BN . e e 390
2. AreThere Imputed Income Issuesfor Any Individuals That the Plan Sponsor Wishesto
L0 PP 391

Page x W 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

3. Ensuring That Pre-Tax Benefits Are Provided Only to Spouses, Children Under Age 27, and

Code § 105(10) DEPENUENES. ....ceuu ettt et e et e e aeae 391
4. How to Handle Election Change Reguests Submitted Long After Dependent Lost Eligibility
UNEr thE PLaN. ...t e ettt e et e e e e e eaa s 393
XIT. ContribUtiONS ANA CASN-OULS.......cieeiiiieiiiii ettt ettt e e et e e e e e e e e e e en e as 411
A. How CafeteriaPlan BenefitSAIre FUNAEU. ................oeeeeeeees ettt e e ate e aeaaneea 411
1. CafeteriaPlan FUNding MEthOOS .........coouniie e e 411
2. Submitting Contributionsto Insurers and Benefit Plans...........ccocoiiiiiiiiiii i 412
B, SAGIY REAUCTIONS ... ettt 412
1. How Salary Reductions Are Viewed Under the Code and ERISA ..........cooiiiiiiiiiiiiiii e 413
2. Impact of State Support Orderson CafeteriaPlan EIections............occovviiviiiiiiiciie e 414
3. What If aParticipant’s Pay Is Not Enough to Cover Elected BenefitS?..........cooovvvvvviiiiiiiievinennnn. 415
C. Nonélective EmplOYer CONLITDULIONS .............ccuu et 416
1. Typesof Employer CONtribULIONS. ..........uiiiiiiii e e e e e e e e 416
2. Amount of Employer CONtriDULIONS .........oiiiuieiiii et 417
D. Additional Credits From Opting Out Of COr€ BENEFILS ...........ooeuieiieeieeeee e 417
E. Maximum Contribution Limitations for Certain Qualified BENEfits................covviiuieiiiiiiiiiiiiiiieninan, 417
1. Accident and HEalth Plans ..........oiiiniiii e e e e e e e e 417
2. HEEIN FSAS e et aaaeaaaaa 418
3. Dependent Care AsSiStanCe Plans (DCAPS) .......cvuuiiie e e e e 418
4. Health Savings Account (HSA) CONLITDULIONS .......cevvuiiiiiiiie e 418
5. Group Term Lif@INSUMANCE . ..... ittt et e et e e et e e e e enns 418
Y AN (o] 10 AN S - o Y 418
F.  Cash-Out Provisionsin @ CafeteriaPlan.................ueue e ieirs ettt e e e e 419
1. DeSIgN OF Cash-OUL ........uiiiiiiiieii e e ettt e e et e et e e et e e e e eeanaas 419
2. Impact of Other Laws on Cash-Out ProVISIONS.........ccuuuiiiiiciiie e e e e 419
G. Plan DOCUMENE REQUITEIMENES. ......... ettt ettt et s et e e e 421
H. Timing and Amount Of CONIITBULIONS. ................oueu e 421
1. Timing of ContributionSin GENEIal .........ccvuniiiiici e e e e e 421
2. Timing of ContribUtiONSTO BNFSA .. .oouiiiiiii e 422
3. AMOUNE Of CONEITDULIONS . .....cue ettt e e e e et e et e et e e e e eenns 422
XI11. General Rules Governing Participant EIGCHIONS...........oiiuiiiii e 441
A. Overview of the Rules Governing PartiCipant EIECHIONS ...............ciiieuuiiieiiiiis i 441
B. Who Can Make Elections Under a Cafeteria Plan?..............c.ooeuiiieiiiiiieeeeeee e 442
1. Only Participants Can MaKe EIECHONS. ..........covuniiiii e e 442
2.  May Employees Who Previously Declined Benefits Enter the Plan Mid-Y ear Upon a
Permitted Election Change EVENL?. .. ...ttt 443
3. Designing the Plan Document Regarding Participation by Those Who Declined Benefits............... 443
C. Can Participants Be Required to Elect Benefits on a Pre-Tax Basis? (The Need for Choice) .................. 444
1. Employees May Choose Either Pre-Tax or After-Tax Benefits— Cafeteria Plan Rules Apply........... 444
2. Employees May Choose Benefits, but Pre-Tax Funding |s Mandatory— Cafeteria Plan Rules
F N o] oY PP 444
3. Employees Must Take Benefits, With a Corresponding Pay Reduction— Cafeteria Plan Rules
May Not Apply (but Other LAWSM@Y) ....uueieiieiiiieei et e e e e e e e e aaa s 444

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xi



Cafeteria Plans

D. When Must Elections Be Made, and When Are They EffeCtiVE?............coveueeeirisiiiiieiiisaeiiiieiiiseainaa 449
1. Plan Should Describe EleCtion Periods ..........coouuiiiiiii it 449
2. Open Enrollment and Other Periods During Which ElectionsMay BeMade...............c.ccceveennnnnn. 449
3. Prospective Elections: The Period for Which an Election (or Mid-Y ear Election Change) Is
=t (P 450
4. How Long After the Event Can an Election Change Request Be Submitted and When Must the
Change BE EFFECLIVET? ... ettt e e e et e eaa e ees 453
5. Annual Open Enrollment: When Are Elections Effective and When Do Salary Reductions or
Cash-Outs Begin? (The Deferred Compensation Problem) ..........ccoooviiiiiiii i 454
E. What Types of Elections May a Plan Use? (Affirmative, Negative, Default, Rolling, and
Y= o = = ) BT 457
1. Uponan Employee’sinitial Eligibility to Participate in the CafeteriaPlan .............cccoceeiiiiieeennnn. 457
2. For Employees Already Participating in aCafeteriaPlan............ccoveviiiiii i 459
3. Impact of State Withholding and Lalbor LAWS .........coeeuuiiiiiiiiieeeiii e 459
F. Participant Elections Must Be Irrevocable During the Plan Y ear, With Certain Exceptions ................... 459
1. TheGenera Irrevocability RUIE.........cooun i e 459
2. For How Long Must the Elections Be Irrevocable? (The Period of Coverage)..........ooovvvvveevennnnnne. 460
3. What Exactly Cannot Be Changed Under the Irrevocability RUIE? .........c.oiiiiiiiiiiie, 460
4, AreThere Any Exceptionsto the Irrevocability RUIE? ...........vvvieiiiiiii e, 462
5. AreAfter-Tax Elections Subject to the [rrevocability RUIE?.........cooviiiiiiiiii e 462
G. Insurance Policies and Other Contractual Arrangements May Also Restrict Elections.......................... 463
XI1V.When May Participant ElectionSBe Changead?.......cccuiiiiiiiiii e e e e 491
A. Election Changes: Overview of IRS Guidance and Key Pointsto ReEMembEr...............cccvereveeuanenennnn. 491
1. Overview of the Permitted Election Change Regulations and Related Guidance................c.eeeen.. 491
2. Key Pointsto Remember When Relying on Exceptionsto the Irrevocability Rule......................... 492
3. Quick Reference Table of Permitted Election Change EVENtS............vvviiiiiieiiiiiiieciii e 493
B. Checklist for Cafeteria Plan Election Change REQUESES..............coeeu e 495
C. CRANGEIN SLALUS........csee sttt et ettt ettt e et ettt ettt e et e ettt et e e et e e e taeaaneees 496
1. Regulatory Background: Changein Status Event and Consistency Requirements............coeevevvnne... 496
2. Changein SAUS EVENS .......iiei ittt et e et e et e e e e et e e et e eeanaaees 496
3. TheElection Change Must Be “Consistent” Withthe Event............ccoovoviiiiiiiiiiiiei e, 502
4. Changein Status Matrix— Some Election Changes a Plan May Permit (Not Exhaustive) ............... 510
D. Cost Changes With Automatic Increases/Decreases in Elective Contributions..................ccc.cc.eeeeene. 517
1. Regulatory BaCKgQrOUNG..........ccuuiiiinieiii e e e e e e e e e e e et e e et e e e eaan s 517
2. Automatic Election Language Must Beinthe Plan...........c.ooooiiiiiiiiii e 517
3. WhenlsaCost Change INSIgNIfiCaNt? .........couuiiiiiiie e 517
4. Employer-Initiated and Employee-Initiated Cost Changes Are Recognized............c.ccccvvevivneennnnn. 518
5. Collectively Bargained Benefit ChangesS.........ccouuuiiiiiiiieiii e 519
6. Doesthe Automatic Cost-Change Rule Apply tO DCAPS?......couiiiii e 519
7. Application to Automatic Benefit INCreasesS or DECIEASES ..........cvvueiii i e e e e e e 519
8. Component Plan Y ear Differs From CafeteriaPlan Year..........cooovvvviiiiiiiiiiiiii e 520
9. Admitting New Participants Due to Insignificant Cost Decrease Is Prohibited ..............cccoveeeine. 520
10. Automatic Cost Changes Matrix— Some Election Changes a Plan May Permit (Not

T 0 V7<) PP 520

Page xii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

E. SIgNifiCant COSt CRANGES. ...........ui ittt 521
1. Regulatory BaCKQrOUNG. .........ccuuiiiiiii et et et e et et e et e e e e aeanaas 521
2. Planand Election Form Language REeQUITED ............covuiiiiniiiiii e 522
3. WhenlsaCost Change SIgNifiCant? ........o.uuiiiiiiiiiei e e 523
4. Employer- and Employee-Initiated Cost Changes Are ReCognized...........oeeuviiiiiiiiiniiiiieieieeeane. 523
5. Election Changesfor Significant COSt INCIEASE .......ccvuueiiiieiiii e e e e 523
6. Election Changes and New Participants Due to Significant Cost DeCrease..........ccevvvevvveinveennns 523
7. What Is"Similar Coverage” for Purposes of the Changein Cost or CoverageRules?..................... 524
8. Applying the Significant Cost Change RUIESTO DCAPS .......c.uuiiiiiiiii e 526
9. Collectively Bargained Benefit ChangesS.........coouuuiiiiiiiie e 527
10. Component Plan Policy Y ear Differs From CafeteriaPlan Year.........ooooiiiiiiiiiiiiiinieeee 527
11. Compensation REAUCHIONS .........uiiiieieiii e et e e e e e e e e e e e et e e et e e et e eeanaas 527
12. Significant Cost-Changes Matrix— Some El ection Changes a Plan May Permit (Not
EXNAUSLIVE) ...t 527
F. Significant Coverage Curtailment (With or Without L 0SS Of COVErage)...........c.ouuuuuieeeuiiiiiiiaiiaeanes 528
1. Regulatory BaCKgQrOUNG..........ccuuieiieieiii e e e e e e e e e e e e e e e e et e e e e e et e eaan s 528
2. When IsCoverage Significantly Curtailed?............coooiiiiiiiiiiiii e 529
3. WhenIsTherea“LosSOf COVEIAOE" ?.....cuu ittt e et e e e et e e e eans 529
4, What Is Similar Coverage for Purposes of the Curtailment of Coverage Event? ............cooevvvneennnn. 530
5. Collectively Bargained Benefit Changes..........couuuiiiiiiiieeii e 530
6. DCAP Election Changes—Broad RUIES APPIY .. .couniiiniiii e 530
7. Significant Curtailment of Coverage Matrix— Some Election Changes a Plan May Permit
Lo (g = 0= 1 =) N 531
G. Addition or Significant Improvement of Benefit Package OpLtion.................coiiieeuiisivieiinaiiiiiineeennnn, 531
1. Regulatory BaCKQrOUNG. .........ccuuiiie e et et e e et et e e et e e e e eeanaas 531
2. Scopeof Event and Changes PErMitted.............oiiiiiiiiiii e 532
3. What IsaSignificant Improvement Of COVEragE? ... ..ccuuuiiiiiiiieiiiii e 532
4. Which Existing Coverage Elections Can Be Droppea?...........vieueiiiiiieiieeiieeei e 532
5. Application to Employee-Motivated Benefit Additions and Improvements.............ccoeeevvnveeennnnnn. 532
6. DCAPElection Changes—Broad RUIES APPIY ....ccvuniiiiiiie e 533
7. Coallectively Bargained Benefit Changes. ...........oiiuniiiiiiii e 533
8. Addition or Significant Improvement of Benefit Package Option Matrix— Some Election
ChangesaPlan May Permit (NOt EXNAUSLIVE) ..........ocivniiiiei e 533
H. Changein Coverage Under Other EMpPlOYEr Plan ............ccooveuuiiiiiiiiiieiieie e 534
1. Regulatory BaCKQrOUNG. .........ccuuiiie et ettt e et e et e e e e eeanaas 534
2. What “ Other Employer Plans’ Qualify for the Changein Coverage RUIE? ...........c.ooeviiiiiiieinnnnn, 534
3. Who Must Be Covered Under the Other Employer Plan? ..........oooovviiiiiiiiiiieci e 535
4.  What Kinds of ChangesWill QUalify?...... ... e 535
5. DCAPElection Changes—Broad RUIES APPIY ...couueiiieiiiii e 535
6. Changein Coverage Under Other Employer Plan Matrix— Some Election Changes a Plan
May Permit (NOt EXNAUSIIVE) .......uiiiiiiiecii et 536
1. Lossof Group Health Coverage Sponsored by Governmental or Educational Institution....................... 537
1. Regulatory BaCKgQrOUNG..........ccuuiiiieieiii e e e e e e e e e e e e et e e et e e et e eaana s 537
2. AppliesOnly to LOSS (NOt GaiN) Of COVEIBOE......ecvuueeiiiiieeieii ettt 537

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xiii



Cafeteria Plans

3. Lossof Governmental/Educationa Institutional Group Health Coverage Matrix— Some

Election Changes a Plan May Permit (NOt EXhaUSLIVE) ........ccoovuiiiiiiiiiieiii e 538
J 4O1(K) EIECHON CRANGES ...ttt 538
1. Regulatory BaCKgQrOUNG..........ccuuiiiitieiii et e e e e e e e e e e e et e e et e e et e eaan s 538
2. GENENAl RUIES. ... .ccei ettt e e e e e e a e e aaaaaes 538
3. 401(k) Matrix— Some Election Changes a Plan May Permit (Not Exhaustive) ..............ccccoeeeuneeeen. 539
K. HIPAA Special ENrollment RIGRES..............ueeees ettt ettt et e e e e e eaaaeaa 539
Regulatory BaCKGrOUNG. ........ccouuuniiiiiie ettt e e e 539
2. HIPAA Specia Enrollment RIGNES.........oiuuiiiie e ea e 540
3. CdfeteriaPlan Regulations Recognize That HIPAA Events Allow an Election Change................... 542
4. HIPAA Specia Enrollment Rights Matrix— Some Election Changes a Plan May Permit (Not
EXNAUSLIVE) ...t 546
L. COBRA QUAIFYING EVEXIES....... ettt ettt 546B
1. Regulatory BaCKgQrOUNG..........c.uuiiiinieiie e e e e e e e e e e et e e et e eea e eaes 546B
2. COBRA Qualifying Events Matrix— Some Election Changes a Plan May Permit (Not
EXNAUSLIVE) ... 547
M. Judgments, Decrees, or Orders (QMCSOS, €IC.) .......neeueeeeeeeeee e 548
1. Regulatory BaCKQrOUNG..........ccuuiiieieiii e e e e e e e e e e e e et e e et e e e eann s 548
2. Judgments, Decrees, or Orders Matrix— Some Election Changes a Plan May Permit (Not
EXNAUSLIVE) ...t 549
N. Medicare or MediCaid ENEITIEMENE ...............o et 549
1. Regulatory BaCKQrOUNG..........ccuuiiieieiii e e e e e e e e e e e e et e e et e e e eann s 549
2. Medicare or Medicaid Entitlement Matrix— Some Election Changes That a Plan May Permit
(NOE EXNBLSLIVE) ...ttt et et e e et e e et et e e e e et e e e eabe e eeeee 550
O. FMLA LEAVESOf ADSEINCE ...t 551
1. Regulatory BaCKQrOUNG..........ccuuiiieieiii e e e e e e e e e e e e et e e et e e e eann s 551
2. Summary of Key FMLA Requirements (Regulated by the DOL) .........ccoeeiiviiieiiiiiiniiiiiieceiie, 552
3. How to Handle Cafeteria Plan Elections During FMLA Leave (Regulated by the IRS)................ 552B
4. FMLA Leave of Absence Matrix— Some Election Changes a Plan May Permit (Not
T 0 V7<) PP 560
P.  Pre-Tax HSA Contribution EIECHON CRANGES ............ccuuuiieeiieeeee e 560
I = T o (o | (o1 o o TP 560
2. GENENEl RUIES. ... ..ot ettt e e 561
3. HSA Election Matrix— Some Election Changes a Plan May Permit (Not Exhaustive) ................... 562
Q. USERRA Leavesof Absence (Not Specifically Addressed in the Regulations) .................ccoooeeeieee. 563
1. Regulatory BaCKgQrOUNG..........ccuuiiieieii e e e e e e e e e e e et e e et e e e e eaanas 563
2. Summary of Key USERRA REQUIFEMENTS ......uiiiiiiiieiiiiie ettt 563
3. CadfeteriaPlanIssues Arising Under USERRA ....... oo 564
R. Other Events Not in the Regulations That Might Permit aMid-Y ear Election Change.......................... 571
1. Mistake: Clear and Convincing Evidence REQUITEd. ...........oveiviuiiiiiiiiii e 571
2. Participant FailsMedical UNAerWIiting ............oieuniiiiiiiiieii e ea e 573
3. Election Changes Needed to Pass Nondiscrimination Tests or Maintain Qualified Plan Status.......... 574
4. AULOMELIC LOSS Of COVEIBOR ... . eeiieiieeeeii ettt et e 574
S Administering Mid-Year EIeCtion CRANGES .............cccuui i 574A
1. Who Can Make Election Changes Under a CafeteriaPlan?...........cooveviiiiiii i, 575

Page xiv B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

2. Documenting Election Change REQUESES. .........iiiiiiiieiiiii e 575
3. How Much Time Do Employees Have to Request an Election Change? .............ccoooeiiiiiiiiiineennn. 575
4, When Do Election Changes BeCOMe EffeCtiVE? ........uviiiiiiii i 576
5. May “Non-Participating” Employees Enter the Plan Mid-Y ear Upon an Election Change

Y | 576
6. Compliance With Insurance Policy and Plan DOCUMENES. ...........oouuiiiiiiiiieii e 576

7. How Do Mid-Y ear Health FSA Election Changes Affect a Participant’s Annual Coverage
I 1 PSSP PP PP TTTR 576
8. Common Election Change Requests That Should Be Denied...........ccovvveiieiiiiiiiiieiieee e, 576
9. Incorporating the Permitted Election Change Regulations Into Cafeteria Plan Documents............... 578
D A 1R C = = A= o | PP P PP 701
XVI. Selected Cafeteria Plan Design and AdminiStration [ SSUES ..........vviiiiniiiiiiie it 701
A. Forced Participation in @ CafeteriaPlan ................c.i et 701
B. Grace Periodsand the USe-0r-LOSERUIE. ..............ooiiiiiiiiiiiees et 701
1. Background: The UsSe-0r-LOSERUIE. ........iiiiiiiii e 702
2. Exceptiontothe Use-or-Lose Rule for Grace Periods ..........vvuuiieiiiiiiieiic e 702
3. Additional IssuesRaised by the GraCe Period .........cc.uveiiiiiiiiiie e 707
4. Step-by-Step Guideto Implementing aGrace Period............u i 718
C. Different Entry Dates for Various Cafeteria Plan BENefits .............c.oveeuiiiiiiiiiiiiiiiieeiieeeeee 723
1. Different Waiting Periods for Component BENEfitS.........oovvuiiiiiiiiiiicie e 723
2. Different Plan Yearsfor Component BENefitS..........ovviiiiiiiiiiiiiiii e 723
D. Terminating a Cafeteria Plan MIQYEAr ..............c.ooeu et 724
1. Concerns Raised When Cafeteria Plan Includes aHealth FSA or DCAP..........covvviiiiiiiiiiiiiieeee 724
2. Concerns Raised When Terminated Plan Is Replaced WithaNew Plan............ccooeviiiiinieiiinnnnnn. 725
E. Telephone/ Computerized ENrollMeNt ...............coooeuieeu e 725
1. IRSRegulations Address Use of Electronic Mediaby Employee Benefit Plans.................c.eeeeen.. 725
2. Impact of State Wage Withholding LaWS .........ooiiiiiiiiii e 727
F. Mergersand ACQUISITIONS ...........ooeu ettt e e 727
1 Overview—TyPeS Of TranNSACiONS. ... ...uueeitiiii i eei e e e e e e e et e e e et e e et e et e eaana s 727
2. Generdlizationsinthe Event of an ASSet PUIChase ... 728
3. Generdizationsinthe Event of a Stock PUIChase...........c..oiiiiiiiiiii e 729
4. NONISCHIMINGLTION ISSUES. ......vvtei ettt e e e e e e e e s 730
G. IssuesArising in Connection With Tipped EMPIOYEES. ............couuiiiiiiiiiiiiiiiis e 731
1. Can CdfeteriaPlan Contributions Be Made From Tip INCOME?..........iiiiiiiiiiiiiiiieiiieee e 731
2. Additional Issues That May Arise With Tipped EMPIOYEES ........cvvviiiiiiiii e, 732
H. CafeteriaPlans and the Earned INCOME CreQlit..............c.uuiiiieuuiiiieiiiee e 732
1. Receipt of Proceeds From a Benefit Offered Under the CafeteriaPlan ..................ccoooviiiiiiiiiiiiennne. 732
1. DOL and HHS Requirements and GUIANCE .........ccuuiiiiiiiii e e e 733
2. Useof Proceeds and EI€Ction ChangeS ..........uuiiiiiiiiiiiii e 733
J  What Happens When a Cafeteria Plan Sponsor, TPA, or Participant Files for Bankruptcy?................ 734A
1. Bankruptcy Purposes and Proceedings: A Brief OVEIVIEW ..........cooevviiiiiiiiiiiciieeeceee e, 734A
2. What Happensto Participant Contributionsin aBankruptCy?.........cccoovviiiiiiiniiiiiineii e 735
3. Paying for Administrative Services During a Plan Sponsor BankruptCy............cccuveeunvieiineeinnennn. 736
4, ContaCt Legal CoUNSEl —FaSt! ......couuiiiiicie e 736

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xv



Cafeteria Plans

5. Impact of Participant Bankruptcies on Cafeteria Plan Administration ............c.cccoevevvivviiieninnennnn. 737
6. Civil and Criminal Liability Provisionsfor Theft and False Statements.............occoviiiiiiiiiiiiinnnes 737
K. Specia Considerations for HSAs Offered Through CafeteriaPlans.................coccvveeiiiiiiiiiiaiiiiaiinan, 741
1. Dothelrrevocable Election RUIES APPIY?....coueiiiii e 741
2. Do Other Code § 125 Rules That Apply to Health FSAS Apply tOHSAS?.......iiiiiiiiiiiie 742
3. What Nondiscrimination RUIES APPIY IO HSAS? ....viin e 743
4. CananEligibleIndividual Also Participatein aHealth FSA or HRA? ......oiiiiiiiiiiiiiiecee, 745
5. Canan HSA Under a Cafeteria Plan Be Used to Fund Long-Term Care Coverage or Other
IMPErMISSIDIE TTEIMS?. . e e e e eean e 746
6. What Cafeteria Plan Changes Are Required in Order to Offer HSAS? ....viiviiiiiciie e 746
7. Should HSA Benefits Be Implemented Mid-Y @ar?.......ooovuviiiiiiiieiii e 748
8. Can Existing Health FSA or HRA Account BalancesBe Used to Fund an HSA?...........ccoveeinne. 749
9. ToWhat Extent Do ERISA and Other Federal MandateS APPIY?.....cvvvivieiiiiiiiiiieei e, 749
10. Can Employees Make Pre-Tax Payroll Contributionsto Their HSAs If Their Employer
Doesn't Have aCafeteriaPlan..........ovvunieiii e e e e e e e ean s 750
XVII. Other Laws That Affect CafeteriaPlans. ... . ... e 801
A. Medicare SECONAAIY PaYEr ISSUES. ..............ueeee ettt e ettt a et ettt e et e et ie e e e e aaneaes 801
1. How Do the MSP Rules Affect Cafeteria Plans With aCash-Out Option?.............ccvveviivnieiininnnnn. 801
2. Premiumsfor Medicare Supplement Coverage, Medicare Part B, and Medicare Part D .................. 801
B. TRICARE Incentive Prohibition and Cafeteria Plans...............ccc.ooieeieemmiiiiisisieiiiees e 802
1. How Do the TRICARE Rules Affect Cafeteria Plans With a Cash-Out Option?............ccoeeevivennnee. 803
2. Impact on TRICARE Supplemental COVEIagE ... ....uieuuiiin i eeaa e 804
C. HIPAA NONAISCIIMINGLION ISSUES. ...........uuiisieeiieisese ettt eeenna 804
1. WEINesS Programs OF INCENLIVES. .........uuuiiiiiii ettt e 805
2. Participation in DangeroUS ACHVITIES .......c.uuiiie e ea e 806
D. OvertimePay ISSUESUNAEr tREFLSA ..........coeeeeeeeee ettt ettt a e e aaaas 806A
1. Summary of Key FLSA Requirements (Regulated by the DOL) ..........ovvviiiiiiiiiiiiieiiiiineeeeeen, 806A
2. Effect of Cafeteria Plan Contributions on Computing FLSA OvertimePay ............ccoeveieiiiieennnnens 807
E. IssuesArising Under the Davis-Bacon and Service CONtraCt ACES..........ceeuuueeireiiiiieaiisasiiiiaiiiaasiiaaan, 811
1. IstheBenefit a“BonaFide’ Fringe Benefit Under the ACt?.....c.veviiiiiiiiiiiiiiic e 811
2. Do Forfeitures Under the CafeteriaPlan Violate the ACt?......coeeiiei i 812
3. The“Annualization Principle’ May Make Maintaining a Cafeteria Plan for Act-Covered
EmMpPloyees IMPractiCal ..........oovii i e e e 812
F. Cafeteria Plans and the Health Coverage Tax Credit (HCTC)......ooovvvueiiiiiiieeiiee e 813
1. Coveragefor Whichthe HCTC ISAvaIlable.........coouiiiiiii e 817
2. TheHCTC IsUnavailable If ThereIs“Other Specified Coverage,” Including Coverage
Through aCafEteriaPlan .........ccouii e e e e aaas 817
3. SPD Disclosures Regarding HCTC and Specia Second Election Period.............ccoovvvivviiiieiinnnnn. 818
G. Do ERISA’s Claims Procedure Requirements Affect Cafeteria Plans?..............ccooeueieeiiiiiiiiiiiieci 818
1. ERISA Requirements Apply to Benefit Claims and Adverse Benefit Determinations Under
ERISA PlanS. ...cceiiieiiii ettt et 818
2. CafeteriaPlans Are NOt ERISA PlanS ......c.uiiieiiiiiie e e e e e e e e e e e e eanaeee 819
Many Cafeteria Plan Enrollment and Election Change Determinations Will Not Involve
Benefits Claims or Adverse Benefit Determinations. .............voeuiiiiiiiiiieeii e 819
4, Some CafeteriaPlans Allow Pre-Tax Eligibility Decisionsto Be Challenged Under ERISA’s
Claims Procedures (or aModified Version of Them) ........c.ooeiiiiiiiiiiii e 821

Page xvi B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

H. Federal Identity Theft Prevention Program Requirements (Red FIagSRUIE) .............cccvuevveviriiiieiininn... 822

1. When Doesthe Red Flags Rule Apply to Health FSAs or DCAPs Offered Under a Cafeteria
=0 1SR 822
2. Overview of Requirementsfor Compliance Withthe Red FlagsRule.................cccooeviiiiiiini, 823
1. What State Laws Apply t0 CafeteriaPlans?.............ccoouuuuiiiiiiii e 824
J  Impact of Health Care Reform on CafeteriaPlans. .............c.ccoueieuieiiii i 825
1 AULOMELC ENFOIIMENE. .. .ceiiii e e e et e e et e e e e ra e 825
2. Tax on High-Cost Health COVEIAgE .......uiiiiiiieii e 826
D A N I 3= = Y=o | T 901

PART 30F 6
HEALTH FSAs
X1X. Overview of Legal Requirementsfor Health FSAS ... 901
A. Overview of Health FSA Sectionsin TRISManUal ..............c..ccoouuiiiiiiiiisiiiiiis e 901
B. WAL ISAHEAITN FSA?. ...ttt 902
1. Health FSAsAre Self-Insured Medical Reimbursement Plans Subject to Code 8 105..................... 903
2. Health FSAs Are Flexible Spending Arrangements Subject to Prop. Treas. Reg. 88 1.125-5

=0 I PSPPI 904
3. Most Health FSAs Are Group Health Plans Subject to COBRA, HIPAA, and Other Laws.............. 906
. Most Health FSAs Are Employee Welfare Benefit Plans Subject toERISA ..., 907

5. Health FSAs Offered Under a Cafeteria Plan Are Subject to Other Rules Affecting Cafeteria
P NS .. 907
C. What Internal Revenue Code Requirements Apply to Health FSAS?...........c..coiiieeiiiiiiiiiiiciiiieeec 907
1. Code § 105(b) ReImbUrsement RUIES ..........ccoiiiiiiiiiii e 907
2. FSA RulesUnder Prop. Treas. Reg. 88 1.125-58N0 -6.........uuuuiiieeeiiiiiiiiiieeeeeeeeeiii e e e e eeeeannnns 908
3. Nondiscrimination RulesUnder Code 8 105(N) .......eveeriiieiiiiiieeiiii e 908
4. CafeteriaPlan RulesUnder Code 8 125 ........uu it e e 908
D. There Must Be Uniform Coverage Throughout the Coverage Period ...................ccoieueuiiviriisiinannnnanns 909
1. Maximum Amount of Reimbursement Must Be Availableat All TIMES .........ccciviiiiviiiiiiiineeennn. 909
2. ClaimsMust Be Reimbursed Monthly in Order to Be“Available” .........ccoiiiiiiiiiiiiis 911
3. Reducing Risksto the Employer Caused by the Uniform Coverage Rule.............ccocevivvviievinnennn. 911
E. The Coverage Period Generally Must Be 12 MONENS .............couuiiiiiiiieiiiiiie e 911
1. Genera Rule: 12 Months Period Of COVEIagE .......ccuuniiiiiiiii et 911
2. EXCEPtiON fOr ShOrt Plan YEar ....vvviiei e e e e e e e e e e eee 911
3. Exception for Certain ChangeSin SEALUS .........cceuuuiiiiiiiiie et e e 912
4. Exception for Termination of PartiCipation.............c.u i 912
F. NoO Carryovers: TREUSE-0r-LOSERUIE ...........ceu ettt e et a e e eaaneeas 913
1. TheUse-or-Lose Rule: Background and ADmiNistration ISSUES ............oveiiviiiieiiiinieiiieeeeie 914
2. Limited Exceptionsto the Use-0r-LOSE RUIE. ...........ooiuiiiiii e 914
G. What Other Federal and State Laws Apply t0 HEAItN FSAS? ......v.eeeeeeeee e eaa e 919
1 Federal Laws—ERISA .. ...t e et 919
2. Federa Laws—HIPAA ..o 919
3. Federal LAWS—COBRA ... ittt aae 919
4. Health Care Reform and Other Federal LaWS. .. ... oveuuiiieiii et 920
S = (<] IR L S PP TP PP RPPRUPRPN 920

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xvii



Cafeteria Plans

H. Whereto Find the Text of the Rules That Apply t0 HEAIth FSAS..........ccoovevveiiiiiieieiiieeeeee 921
S = 1| (= ST PTPTUPI 921
2 W= o = - 1YY o T (o S 922
3o REQUIALIONS. ... e et ettt et et e e e e e ene 922
O O 101 1 B L= o = o TSP 924
5. IRSGuidance: Other SOUrces Of GUIAINCE ...........iiieeiiieiiiiiie et 924
T T | o = o= S 925
7. Keeping Up With ChangeSinthe LaW ..........oiuniiiiie e 925
XX.What Expenses Can Be Reimbursed Under aHealth FSA? ... 971
A, OVEIVIEW OF TRISSECLION ...t ettt ettt ettt e et e ettt e et e e et n e e aeaaaneees 971
B. Checklist for Reimbursing an Expense Under aHEaItN FSA ........ooeuoiieiiieiee e 972
C. Hedlth FSA Plan Document Must Permit the R&IMBUISEMENE ..............ccoveermmiiieisieeiiiieiiieis e 973
1. A Written Plan Document Must Satisfy Code ReqQUIrEMENES.........vvvivviieiiiiiieeeiiiin e 973
2. ThePlan Document May Be More Restrictive Thanthe Code.............oooeeiiiiiiiiiie 974
3. The Reimbursement Must Comply With Plan LimitS...........ccooiiiiiiiiiiiiiecicee e 974
D. Expenses Reimbursed Must Be for MediCal Care................cuuuuoiiiiiuiiiiiiiiiiieee e 976
1. What Questions Must an Administrator Ask to Determine Whether an Expense Isfor Medical
L0 = 7T TUP PP UPPN 976
2. How to Decide Whether an Item Isfor Medical Care: One General Rule and Many Special
RUIES ..ottt 977
3. Genera Medical Care Rule: Must Diagnose, Cure, Mitigate, Treat, or Prevent Disease or
Affect Any Structure or FUNCtion of the BOTY ............ooiiiiiiiiiiiii e 977
4. Specia Medical Care Rules: Depend on the Type of Expense (Transportation, Drug, €tc.) .............. 979
5. What “Medical Care” Does Not Include (or May Technically Include, but That Still Can’'t Be
Reimbursed by aHEaIth FSA) . .ovniii e 979
How to Decide Whether an Expense Is“Primarily” for Medical Care ..........cooevviviiiiiiiiinieiininnnnn. 980
Other Guidance Regarding What |s Medical Care: Caution Regarding IRS Publication 502 ............ 984
Distinguishing Deductibility From Reimbursement of Medical Care Expenses (and Why It
Y= 4 =) PN 984B
E. Employee, Spouse, or Other Individual Eligible for Tax-Free Health Coverage Must Have Incurred
BRE EXPIEIISE ...t 986
S 00U PP UPTP 987
2. EMpPIoyee S Child UNGEr AQE 27 ....on et e e e e e e e e eaaeees 987
3. Tax Dependent for Health Coverage Purposes Under Code 8 105(h) ......c.vvvvvviiiinieiiiiiiieiiiiiieeees 988
4. CanaHeath FSA Use aNarrower Definition of Dependent Than What Code § 105(b)
01V L= 7 TP 989
5. Domestic Partner’s Expenses Are Ineligible Unless He or She Is Also a Spouse or Tax
Dependent for Health COVErage PUIPOSES .......cvvvieiiieeie et e e e aaa s 990
F. Expensesfor Which Employee Claims a Deduction Under Code § 213 Cannot Be Reimbursed ............. 990
G. Expense Must Have Been Incurred During the Period of COVErage. .............c.ccuuiiieuiieeuiieiiiiaiiiieaie 995
1. NOAGVANCE REIMDUISEMENL ......ciiiiiiiiiti ettt eer e e e e e 995
2. Cannot Reimburse Prior to Plan Adoption or Participant’ SEnrollment.............cccooeveeviinnneiinnnnnnn. 995
3. CanaHealth FSA Reimburse Expenses Paid but Not Incurred?............ccooiiiiiiiiiiiiiiiii e, 996
4, CanaHeath FSA Reimburse Expenses Incurred but Not Paid?.............ccooeviiiiiiciinccicceeeen, 998
5. CanaHealth FSA Reimburse Expenses After Coverage TErminates? .........ovvvevviiveeeiiineeeiiiineeeenns 998

Page xviii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

H. Hedlth FSAs Cannot Reimburse INSUranCe PrEMIUIMS. ...........c.uuiieeiiiee e 999
1. Expense Cannot Be Reimbursed (and Participant Must Certify That Reimbursement Will Not Be
Sought) From Other Health Plan COVEIagE. .............coa e 1005
J  Adequate Claims Substantiation Must Be Received From the Participant and an Independent Third
PITY ettt 1006
1. Requirement #1: Third-Party INfOrMation ............ccuuuiiiiiiiiiiiiii e 1007
2. Requirement #2: PartiCipant StAEMENT .........ooueiiie e 1008
3. Requirement #3: Independent AjUdiCaLION ...........ccovuiiiiiiiiii e 1008
4. Concerns Raised by Expedited Claims Substantiation TEChNIQUES............ccovvvieviieviiieiiieeeies 1008
5. Correction Procedures for Improper PayMentS.........c..eeuuiieiiiiiiieee e ea e 1011
Reimbursement Must Satisfy Code § 105(h) Nondiscrimination RUIES..................cccvveiieiiriiseeninenn.n. 1015
L. Hedlth FSA Expenses That Are Difficult tO AAMINISLEN .............oiiiviiiiiiiiiis e 1015
1. ProceduresDirected at Improving Appearance, Such as CoSmetic SUrgery ........cooeeuvveevnneeennennn. 1016
2. Medicines and Drugs (Over-the-Counter and Prescription) .........cc.veveeieeiiiiiiiiiecieeeeeeieeeen 1018
3. Vitamins, Natural Medicines, and Nutritional and Herbal Supplements...........ccooovviiiiiiieeiiiinnnen. 1031
A, SPECIEI FOOMS. ...t et ettt e e e e ean e 1032
Lo YLV/= T 1 0TS o oo =10 1 1033
6. Exercise Programsand Health Club Memberships...........oviiiiiiiiiiiiii e 1034
7. Naturopathic, Holistic, and Alternative Treatment EXPENSES.......cc.uvieuieiiiieiiieeieeei e 1036
8. Travel Expenses. Transportation, Meals, and Lodging............oevuviiiiiiiiiiiieiiii e eeieeeieeens 1037
9. Capital EXPENAITUIES. .......un ittt e bbb 1041
10. LONG-TEM CaIrE EXPENSES. ... cuieteitee ettt ettt et et et et et et e et e et e en e e e eanaeaaennes 1042
11, Plan AdMINISIration COSES ... .oieeeieieiiiiie et e e e e e e e e e 1045
12. Local Sales, Service, and Other Taxes; Shipping and Handling Fees; Interchange and Similar
Fees; CouponS and REDALES ... .....iiie e e e e e e anns 1046
13, INFEITHITY EXPENSES ... et ittt ettt et e et et e et e e et e et e e e e eaans 1047
14. Special Schools: Tuition and Other COSES. .......ccuuiiiiiieiii e e e eaans 1048
15. DUBI-PUIMPOSE EXPENSES. ...ttt ettt ettt ettt e e et e e e et e e e et e e e e b e e e eaanas 1050
M. Table of Common Expenses, Showing Whether They Arefor “Medical Care” ............cccoceueveenenaennn.. 1053
XXI. Selected Health FSA Plan Design and AdmiNistration [SSUES.........cvuuiviiieiiieeiie e e e e e e e 1181
A. Overview of Health FSA Sectionsin THISManUal .................coouuoiiiiiiiiiiiiiiiis e 1181
B. Minimizing the Employer’s Risk of L 0SS (OVErSpENt ACCOUNES) ..........cuueeeunieiiiiaiiaeeeie e 1181
1. Impermissible Plan Designs (Employer Not Allowed to Eliminate All or Substantially All
S o 10 =) P 1183
2. PermissiDIE PIan DESIGNS. ... it 1183
C. Minimizing the Participant’s Risk of L oss (Underspent ACCOUNES) ............c.oueeuieieuiaeiiiaaiiiiaaiaeean 1184
L ImpermisSible Plan DESIONS ... ccuu it e e e e e e e 1184
2. PermissiDIE PIan DESIGNS. .. ... iieiiieeeeii et 1185
D. How Do Mid-Year Election Changes Affect a Participant’s Annual Coverage Limit?........................ 1185
T 1 = S = = o 101 = o] 1185
2. The Separate Period of Coverage APPrOaC........c.uuuiiiiiii et 1186
3. TheBlended APPrOaCH. ..... ... et ea e 1186
4, Plan DeSigN CONSIOEIatiONS. ... .cuuuiiitieeiieeei et e e e e e e e e e e e e e e e et e e et e e e e e e st eeetnaeeanaaees 1188
E. Dedling With Experience Gains Arising From Pearticipant FOIfeitures. ..............ccoeiiveeiiniieeiinnenennnn, 1188
1. Both IRS Regulations and ERISA Requirements Must Be Considered ...........cocivieviveiiieeennennn. 1189

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xix



Cafeteria Plans

2. Using Experience Gainsto Defray Reasonable Administration EXPenses .........ovevvevevvveviineennnnn. 1191
3. Using Experience Gainsto Reduce Required Salary ReduCtions.............cccoceviiiiiiiiiiiiiiiiieiie, 1194
4. Using Experience Gainsto Increase Annual Coverage AmoUNt ...........eevueiiinieiiiieriiieeiieeeaneens 1195
5. Using Experience Gainsto Provide Cash REFUNS ...........cooviiiiiiiiiiiiii e, 1196
6. InWhat Plan Y ear Must Experience GainsBe Allocated? ..........cc.vviiuiiiiiiiiiiiiiiec e 1197
Fo HEAITN FSA INSUFBIICE. ...ttt ettt sttt n e e e eeenne 1198
1. Regulatory BaCKGrOUNG. .........ccieuuuiieiitiie ettt et e et e e e e e eaan s 1198
2. Structuring aHealth FSA Risk Coverage Arrangement .........ccuueeuneieieeeeeei e eeanee 1199
TN £ = o V= (02 0 001~ 1 1N 1199
G. Electronic Payment Card Programs for HEAItN FSAS...........ov oo 1199
1. Overview of IRS Guidance Regarding Electronic Payment Cards............ccoveviviiiiiiiiiiiieiiieennn. 1200
2. Requirementsfor All Health FSA Electronic Payment Card Programs............ccooevveevinieviineennnnn. 1202
3. Substantiation Rulesfor Card Transactions at Medical Care Providers and 90% Pharmacies ......... 1207
4. Substantiation Rulesfor Merchants Using Inventory Information Approval Systems................... 1211
5. Special Rulesfor Card Transactions Involving OTC Drug PUrchases...........cccocveveviiiiiiiineiinn, 1212
6. Looking Behind the Plastic: The Partiesin Card TranSaCtion ............oovevevviieiiiiinieiiiineeceiie, 1214
7. ERISA: Plan Asset, Trust, Claims Procedure, and Other Requirements..........c.oveeveveevnneienneeennnn. 1215
8. Form 1099-MISC Reporting Requirements No Longer Apply toHealth FSAS..........cooovviieennnee. 1217
9. Do HIPAA Privacy, Security, or EDI Rules Apply to Card TransactionS?...........coveevevineeiiiinnnen. 1217
10. Federal Identity Theft Protection Program Requirements (Red Flags Rule), “Reg. E,”
Consumer Credit Rules, and Dodd-Frank ACt ...........oiouiiiii e 1218
11. Electronic Payment Card Programsfor Other Typesof Plans...........coccceveviiiiiiiciieeececee, 1219
12. Electronic Payment Cards: A Checklist for ComplianCe.............ooviiiiiiiiiiiiiiiii e, 1219
H. Qualified HSA Distributions From HEAItN FSAS .........couneeeeeeee ettt 1220
1. Requirementsfor Plan Y ear-End Qualified HSA Distributions From General-Purpose Health
FSASWIth GraCe PeriOUS ......cvvviiii ettt 1220A
2. No Comprehensive Guidance Y et on Mid-Y ear Qualified HSA Distributions..............ccoeceevvnne... 1221
3. Only One Qualified HSA Distribution Per Health FSA ...... .o 1222
4, Maximum Amount of aQualified HSA Distribution ............ccoooviiiiiiiiii e 1222
5. Requirement to Maintain HSA Eligibility Throughout the Testing Period..............ccciiviiiininnnee. 1223
6. Treatment asaRollover CONtribULION...........oouu i e 1224
7. Qualified HSA Distributions Must Be Made Equally Available..............ccooovviiiiiiiiiicieeen, 1224
8. Tax Reporting Requirements for Qualified HSA Distributions ...........ocooviiiiiiiiiniiiiei, 1224
1. QuAIfied RESEIVISE DISHITDULIONS. .............eeee ettt ettt ettt e e e e aaas 1224
1. WholsEligiblefor aQualified Reservist Distribution?...........ccuvvviiiiiiieeiiiecie e, 1225
2. What Amount Is Available as a Qualified Reservist Distribution?...........c.coovvviiieviineiiierneeeenn, 1225
3. Deadlinesfor Requesting and Paying Qualified Reservist Distributions ..............ccccoiiieiiiiennnnen. 1226
4. Qualified Reservist Distributions Are Optional and Require Plan Amendments.................c......e. 1226
5. Nondiscrimination, Taxation, and Other ReqQUIrEMENtS...........ooveiiiiiiiiiie e 1227
6. Open Issues Regarding Qualified Reservist Distributions...........cc.viiiiiiiiiii e, 1228
7. Stepsto Be Taken Before Offering Qualified Reservist Distributions.............coovevviveviiiiiineeennn. 1228

Page xx W 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

XXI1. Other Laws That Affect HEalth FSAS. ... e e e e e e 1251
A. Overview of Health FSA Sectionsin TRISManUal ..................ouoieeuiiiiiiiiiieei e 1251
B. Summary of ERISA Requirements That Apply to HEAIth FSAS.............vvevieiieeiieeeiteeeeiaaaa 1251

1. Who Must Comply With ERISA’S REQUINEMENES?.......ciieeiiieiiiiieeeei et e 1251
2. Checklist of ERISA Requirements Applicableto Health FSAS ... 1251
C. How Do ERISA’s Claims Procedure Requirements Apply to Health FSAS?..........ccovveeveeviiiaiiaaannn, 1254
1. Hedth FSAsMust Have Reasonable Claims ProcedureS.........c..vvvevniivieeeiieei e eeee e 1255
2. Requirementsfor Initial Benefit Determinations. ............ccuiiiiiiiiiiii e 1255
3. Requirementsfor Appealsof Denied ClaimS .........c.couuiiiiiiiiiii e e 1256
4. Conseguences of Inadequate ClaimS ProCEAUIES. ...........viiiiiiiieiiiie e 1256
5. Exampleof Typical Health FSA Reimbursement Claim............c.ooiiiiiiiiiii e, 1257
6. Impact of 180-Day Appeal Timeline on Closing Health FSA Booksat Plan Year-End ................. 1257
7. Appeals Process and External Review Requirements Under Health Care Reform .............cccuueeee. 1258
D. When Do Health FSAs Have “Plan Assets” Triggering ERISA’s Trust and Exclusive Benefit
LU =Y 1258
1. Plan Asset Category #1: Health FSA Accepts Participant Contributions...............ccoeevvevevinenn. 1259
2. Plan Asset Category #2: Paying Health FSA Benefits From a Separate Fund..............cccoeevevennee.. 1260
3. Plan Assets Must Be Held in Trust— Subject to DOL Technical Release 92-01 (DOL
NONENFOrCeMENt POIICY) ....ccue et anns 1263
4. Health FSA Plan Assets Are Subject to Exclusive Benefit Rule Without Exception ..................... 1264
5. Effect of Plan Assets and DOL Technical Release 92-01 on ERISA Reporting Requirements........ 1265
6. Examples Applying DOL Technical Release 92-01 to Determine Whether a Trust Is Required ...... 1265
E. Health Care Reform and HEAItN FSAS ..........coceeeiiees et 1268
F. General Rulels That COBRA ApplieSto HEAItN FSAS ........cooeeiieiee e 1269
1. Heath FSAsAre Group Health PIans. ..... ..o 1270
2. Spouse and “Dependent Children” (Not Just Participating Employee) Can Be Qualified
BN ICIAITES ... ettt 1270
3. Specia Rule: Limited COBRA Obligation for Certain Health FSAS ..........ovviiiiiiiiiiiiiie, 1271
G. How COBRA Appliesto Health FSAs; Unique COBRA Administration ISSUES................ccceeeueeennn.. 1271
1. COBRA Increases Risk of Loss Already Present Under Uniform CoverageRule ........................ 1272
2. Each Qualified Beneficiary Has an Independent Right to Elect COBRA to Continue Health
S TN 2 1 1272
3. What Isthe Qualified Beneficiary’ s Remaining Annual Limit Under a Health FSA When
(00 2] 2 AN £y = vt 1= o P 1275
4. Determining and Paying the COBRA Premium Under aHealth FSA ..........coooiiiiiiiii, 1277
5. GracePeriod Appliesto COBRA Coverage Under aHealth FSA ..........cooviiiiiiiiiiii e 1278
6. Can COBRA Coverage Under aHealth FSA Be Modified at Open Enrollment? ...............cc.ccc..... 1279
7. Design-Based Responses to Problems Created by COBRA Under Health FSAS...........oocvvvnn. 1280
8. How COBRA Appliesto Employees Who Continue Health FSA Coverage After an Asset Sale..... 1282
9. COBRA’sNatice Requirements Apply tOHEaAlth FSAS ... 1283
H. Which Health FSAs Qualify for the “Special Limited COBRA Obligation” and What Does That
Y = o 1285
1. Only Health FSAs That Meet Three Conditions Qualify for the Special Limited COBRA
(0] o/ o = 1T o o PP OPPPTT PP 1285
2. Becoming aQualifying Health FSA by Plan DeSign.........c.uviiuiiiiiiiiiee e 1287
Flowchart Analyzing When and How the Special Limited COBRA Obligation Applies................ 1288

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xxi



Cafeteria Plans

4. No COBRA Offering for Overspent Accountsin Qualifying Health FSAS...........cccooiiiiiinis 1288
5. Limited COBRA Offering for Underspent Accountsin Qualifying Health FSAS..................... 1291
6. Open Enroliment Issuesfor Qualifying Health FSAS..........ooiiiiiiii i, 1293
1. When Do HIPAA’s Requirements Apply t0 HEAItN FSAS? .........ivieeiieiiies e 1294
1. HIPAA'SPOrability RUIES.......cciiiiiiiiii et 1295
2. Administrative SIMpPlifiCalioN..........oiiuiei e 1296
J  What Other Federal LawsApply t0 HEAItN FSAS? ... 1299
1. Alternate Recipients Under a Qualified Medical Child Support Order............cccivieiiiiiiiiiiinnaennn. 1299
Y2 N (o] | =0 O 411 Fo [~ o T 1299
3. Maintaining Coverage of Pediatlic VACCINES...........viiiiiiiiiiiiie e 1299
4. Parity in Mental Health and Substance Use Disorder Benefits....... ..o 1299
5. Minimum Hospital Staysfor Newbornsand Mothers.............cooviiiiiiiiiiice e 1300
6. Reconstructive Surgery FOllowing MasteCtomy ..........c.uuuieiiiiiiieiiiiieeeei e 1300
7. Medicare Secondary Payer (MSP) and Medicare Part D Requirements...........cccooevieiiiieiiineeennnn. 1301
8. TRICARE Secondary Payer RUIES.............oiiiiiiii it e e 1301
9. Federal Employment Laws Affecting Group Health Plans...........cccoiviiiiiiiiiii 1302
10. Prohibition Against Discrimination on the Basis of Genetic Information ...............ccccocciveiineeann. 1303
11. Required Coverage for Certain Students on Medical Leave (Michelle sLaw)..........c..cceveennneennn. 1304
12, Fraud and ADUSE RUIES. ... ....u et e e e e e e e e e e e et e e e eanns 1304
K. Which Health FSAS Are “EXCEPIEA BONEFITS 2......ceu e 1304
1. Two Conditions Must Be Met for aHealth FSA to Be an Excepted Benefit..........ocovveviieinnn. 1305
2. Flowchart Analyzing Whether Benefits Under a Health FSA Are Excepted Benefits.................... 1305
3. When Isthe Maximum Benefit Condition Met?...........ooouniiiiiii e 1306
4, WhenIsthe Availability CoONditioN MEL? ... ....iiiiiii e e 1308
5. Becoming an Excepted Benefit by Plan DESIgN .......eiiiiiiiiiiii e 1308
L. Do State Unclaimed Property and Escheat L aws Apply to Uncashed Benefit Checks?........................ 1309
1. ERISA Preemption of Escheat and Unclaimed Property Laws..........ccoceuveiiieiiinieiiieeciieeieeeann, 1309
2. Avoiding State Escheat and Unclaimed Property LaWS .......coeueuiiiiiinieiiiiieeecciin e 1310
PART 4 OF 6
DCAPs

XXI11. Overview of Legal RequirementSTor DCAPS ... .....i i et 1351
A. Oveview of DCAP Sectionsin TRISM@aNUEl .................couuiiiiiimiiniiiiiiis et 1351
B, WREEISADCAP?. ...ttt ettt 1352
1. DCAPSAreSUDJECt tO COOR 8 129 ... .couuiiiiiii ettt 1352

2. DCAPsThat AreFlexible Spending Arrangements Are Subject to Most of Prop. Treas. Reg.
§1.125-5 (Except the Uniform Coverage RUIE) .........covviiiiiiiiieie e 1352
3. DCAPsRarely Are Employee Welfare Benefit Plans SUDJect tOERISA .........ooovviiiiiiiviiiceee, 1353

4. DCAPs Offered Under a Cafeteria Plan Are Subject to Other Rules Described in the Non-

DCAP Sections of TRISMaNUAaL ...........uiiiiiiiieii e 1353
C. DCAP Participation vs. Claiming the Dependent Care Tax Credit.............c.oeeeuviiieuaeeeiieiiiineeineenn 1353
1. Dependent Care TaxX Credit... .o iiiie i e e e e e e e e e e e e eanas 1354
2. Earned INCome Credit (EIC) .......uu ittt e 1357
R O 141 g = QO (= o ] £ SO TR 1358

Page xxii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

4. Determining Whether DCAP Participation or Claiming the Dependent Care Tax Credit

Produces the Greatest Federal Tax BENEfitS........couuiiiiiiiiii e 1358
5. DCAPvs. Dependent Care Tax Credit—What to Tell Employees About the Two Programs......... 1363
D. WHho Can PartiCipat@in @D CAP? ...ttt ettt e e e e e e ar s 1363
E. What Internal Revenue Code RequirementS APPLY t0 DCAPS?. .......c.uuoiiiiiiisieiiis e 1369
1. Code §129 Reimbursement Rulesand FSA RUIES ..........oiiuiiiiiii e 1369
2. Nondiscrimination RulesUnder Code 8 129(d) ........oeveuuunieriiiiieiiiiie et e et e e 1369
3. REPOIING aNA DISCIOSUNE. .....cceitieeeii ettt e et e e e e e b 1369
4. CafeteriaPlan RulesUnder Code 8 125 .......cuui i e 1369
F.  What Other Federal and State LawSAPPIY tODCAPS? .........ceeeeeee ettt 1369
1 Federal Laws—GENEral .......oieeiii et 1369
2. Federal Laws—EMPIOyer TaX Credit .........oiiue i 1370
S = (< I T PP 1371
G. Chart Comparing Health FSASQNA DCAPS.........cooeeeii e 1377
H. Whereto Find the Text of the Rules That APPIY tO DCAPS..........coeiiieieeeeeeee e 1379
S = (1= ST PPSPPPP 1379
2. LegiTaiVEHISIONY ..veeeiie e 1380
I T < o (1= 1o T PR UPTR PPN 1380
A, TRS GUITBINCE. ... .ttt ettt e ettt e e ettt e e e e s 1380
LS 0 @ 1 o o 1380
XXIV.What Expenses Can Be Reimbursed Under aDCAP? ... 1421
A. Checklist for Reimbursing an EXpense UNder ADCAP ..........cceueee et 1422
B. Overview of Code Requirements Governing DCAP ReIMBUIrSEMENtS...........c.ccueueriieeiinaeiiiiineeennnn, 1424
1. Code 8129 Reimbursement RUIES ..... ...t 1424

2. “No-Deferred-Compensation Rules” Under Prop. Treas. Reg. § 1.125-5 and Claims
Substantiation Rulesin Prop. Treas. Reg. 8§ 1.125-6........cveiviiiiieiiiiiiieeiiiie e 1424
3. Nondiscrimination, Reporting, Disclosure, and Other RulesUnder Code 8129 ............cccvevvnneees 1424
4. CafeteriaPlan RulesUnder Coae 8 125 .......cuui i 1425
5. Different Time Periods Apply in Determining Satisfaction of Reimbursement Requirements ........ 1425
C. DCAP Plan Document Must Permit the R&IMDUISEIMENE ..............oiieieiiisieiiiis et 1425
1. A Written Plan Document Must Satisfy Code ReqUIreMEeNtS..........c..eeuuaienieieieeiieeeiieeeieeeen 1425
2. ThePlan Document May Be More Restrictive Thanthe Code...........ccooevviiiiiciinci e, 1426
3. TheReimbursement Must Comply With Plan LimitS..........ccccooviiiiiiiiiiiii e 1426
D. Expenses Must Be for Dependent Care Assistance (That s, Employment-Related Expenses) .............. 1426
1. How Does Code § 129 Define “ Dependent Care ASSIStANCE" ?......uuvvverinieiiiiiiie e 1426
2. How Does Code § 21 Define “ Employment-Related EXPENSES' 2 ......vuviiiiiiieiiiiiieeceii e 1426
3. Guidance Regarding What Constitutes “ Employment-Related EXpenses’ ..........ocvvvevieieiieennnens 1427
E. Employee and Spouse Must Be “Gainfully EMPIOYed” ..............c.coueiieueeiiieiiiiieiiiieeis e 1435
Gainful Employment Determined on aDaily BaSiS.........ooooviviiiiiiiiiiieiii e 1435
2. Unemployed but LooKing fOr WOrK ... e 1439
3. Spouse Must Be Gainfully Employed, a Full-Time Student, or Incapable of Self-Care.................. 1440
4. Work asaVolunteer or for NOMINal Pay.............iviiiiiiiiiiiiie e 1442
B IMIAIITAL SEBIUS. ..ottt ettt et et e et e et e eaa e ee 1442

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xxiii



Cafeteria Plans

-~

<

EXPENSES MUSE BETON “CaIr€” ... 1449
1. Primary Function of Care Must Befor “Well-Being and Protection” .............cccoeviiiiiiiiieiinneennn. 1449
2. Examplesof Typical Dependent Care ProViders..........ooveuieiiiiciiiicie e e e 1449
3. Expenses“Incidental to and Inseparably aPart of” the Care May Be Allowed ............ccooeevevennnen. 1451
4. Indirect EXpenseSMay Befor Care.......ccuu i 1452
5. Educational Expenses Are Not for Care Because They Are Not Primarily Custodid .................... 1453
6. Dependent Care Center Must Comply With State and Local LaWS .......oevvvviiveiiiinieiiiiineecciie, 1455
7. ServicesProvided by Sick-Child Facility May Befor Care Under Code8129..........cccvvevivneennnn. 1455
8. Overnight Camp Not Reimbursable; Day Camp May Befor Care.........cceeevviieviieiiineciiieeeiees 1455
9. Transportation to or From Care Location Eligible Under Limited Circumstances.............cccuvun.... 1457
10. Carefor Certain Qualified Individuals Provided Outside Employee’ s Household Only Eligible

If They Spend Eight Hours Daily in Employee’ sHousehold ..o, 1457
11. CareProvided by Certain Related Individuals Does Not Qualify...........cccceuvveviiiiiiiiieiiieciee, 1458
12. Expensesfor Household Services Attributableto Care..............eeviiiiiiiiiiiiii e 1458
Care Must Befor a“Qualifying INAiVIAUA” ...................oi o 1465
1. Quadlifying Child Under Age 13 May Bea Qualifying Individual ..............cccooooiiiiiiiiiiiiciieen. 1466
2. Spouse or Other Individual Who Is Physically or Mentally Incapable of Self-Care May Bea

QUAITYING INIVIAUEL.......ceeieiee e e e et 1470
3. Nonresident Aliens Are Not Qualifying INdividuals ............o.oiiiiiiiiiiii e 1471
4, StatusasaQualifying Individual |s Determined on aDaily and Annual Basis...............ccceeevvnneee. 1471
5. DCAPs Can Define Qualifying Individuals More Narrowly Than DoesCode 821 .............cceu..... 1472
Expenses for Which Employee Claims the Dependent Care Tax Credit Cannot Be Reimbursed ........... 1477
Exclusion Is Limited to $5,000/$2,500 or Employee’s/'Spouse’s Earned INCome................cccceveeen... 1477
R €= 0 1= = U = 1477
2. Exclusion Limited in the Case of aMarried Individual Filing Separately ............cooveeiiiiiiiiennnnn. 1478
3. Benefits Paid Under the DCAP May Be Taxable If They Exceed Earned Income Limitations........ 1478
4. $5,000LimitIsApplied onaCaendar-Year BaSiS..........cooveeeiiieiiiuiiiieeeieeeiiiiiae e e eeeeeiii s 1480
5. Partial Dependent Care Tax Credit May Be Available for Expensesin Excess of the $5,000

MaxXimuM DCAP LIMIt... .o e et e et e e e e e e e eanns 1481
6. DCAPSWIth GraCePEIOUS .. ..ccvvveiiiiiie ettt 1481
Former Requirement to Maintain Household 1S OBSOIEte.................ccoveieiuiiiiiiiiiiiiiieieee e 1481
Reimbursements Must Comply With Flexible Spending Account Rules (Except Uniform
0V = o =) PP 1482
Coverage Periods and RUN-OUL PEITOGS ...............iieeees sttt a e e e s e e aaanas 1482

PEriOd Of COVEIAE. ... et 1482
2. RUN-OUL PO ...ttt et et e et e e eb e ean s 1483
3. Claims Should Be Reimbursed at Least Monthly .............oooviiiiiiiiiii e 1483
N U = o 1 = L1 1483
Expense Must Have Been Incurred During the Period of COVEIage. .............ccceuoieieuiiiiiiiiiiiaaiaeea 1484
1. DCAP Cannot Reimburse Expenses Paid but Not Incurred .............coooevvieiiiiiiiii e, 1484
2. DCAP Can Reimburse Expenses Incurred but NOt Paid ............coooiiiiiiiiiiiiiiiiiecc e, 1485
3. Cannot Reimburse Prior to Plan Adoption or Participant’s Enrollment..............ccoooveiiiiiiiienn. 1485
4, CanaDCAP Reimburse Expenses Incurred After Participation TerminateS?............ccoeevvvnvevnnnnnns 1485
Expense Cannot Be Reimbursed (and Participant Must Certify That Reimbursement Will Not Be
SoUGhE) FIOM ANOLNEr SOUICE ...t 1486

Page xxiv l 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

O. Adequate Claims Substantiation MUst BE RECEIVED ............c.ccceuuiiiiiiiiii i 1487
P.  Table of Common Expenses, Showing Whether They Are “Employment Related” ............................ 1493
XXV. Selected DCAP Design and AdmINIStration [SSUES. .........uuiiiiiiiiiieiiieeii e e e e e e e e e e e aans 1521
A. Overview of DCAP Sectionsin TRISMaNUEL ................eeeueieeseeiis et a s 1521
B. How Can Employers Ensure That Only Employment-Related Expenses Are Reimbursed?.................. 1521
C. How Can Employers Verify That Statutory Limits Are Not Exceeded?..................cooeveeevirieennaannnn., 1523
1. Clearly Communicate DCAP Limitsin Enrollment Materials...........ccoiviviiiiiiiiiiiiiiiii e, 1523
2. Obtain Certifications From Employee Regarding DCAP LIMItS ........cc.oviiiiiiiiiiiiiiiiiiieceieeeen 1523
3. Initiatea“Pro Rata’ RUlefor NEeW HIreS..........uuiiiiiiiiiiiii e 1523
D. Non-Caendar-Year DCAPS RAISE VAINTOUS ISSUES. ............cuiieeiesiiiiiis e 1524
E. TheUse-or-Lose Rule and Taxation Of FOITEITUIES. .............c.couiieiiiiiiieeee e 1524
F. Dealing With Experience Gains Arising From Participant FOrfeitures. ............coccuuveeuuiseiineainaannnn., 1525
1. IRSRegulations Must Be Considered; ERISA’s Requirements Generally Will Not Apply ............ 1525
2. Using Experience Gainsto Defray Reasonable Administration EXpenses ..........occevvevveviineeennnn. 1526
3. Using Experience Gainsto Reduce Required Salary Reductions.............cccoceiviviiiiiiieciineeiie, 1527
4. Using Experience Gainsto Increase Annual Coverage AmOUNt ...........vvvurviiinierinneeiineeeinennnneees 1528
5. Using Experience Gainsto Provide Cash REfUNAS ............ooieuiiiiiiiiiiiiie e 1529
6. InWhat Plan Year Must Experience GainsBe Allocated? .............cooevviiiiiiiiiii i, 1530
G. Limiting Dependent Care EXpenses to Certain PrOVIGErS. .............coveuuuuirieeiiisieiiiis e 1531
H. Form 2441—Employees Must File It With Their FOrm 1040................ooeeuiiiiiiiiiiiieeiie e 1531
1. Using the Form to Show Why the W-2 Box 10 Amount IsNot Taxable............c.coceeevveiiiieiinnennn. 1531
2. CareProvider Information Must Be Included on Form 2441, Including the Taxpayer
Identification NUMBEr (TIN) ..eeeui e 1531
3. Form 2441 Requirement Should Be Described in Enroliment Materials ..........oooeuivviiiiiiiiennen. 1533
I, Mid-Year EIECtION CRANGES ..........coueeeeeee ettt ettt a e et e e e e e e ara s 1533
J  Reporting and Disclosure RequirementS fOr DCAPS..........cueuuiieieeee e 1534
K. Correcting a Married Couple’s Elections in Excess of the $5,000 DCAPLimiit.............ccccceeieeeeeiennn. 1535
1. IsthePlan Administrator Responsible for Enforcing the $5,000 DCAP LIimit?.......c.oocvvvvveveennnn. 1535
2. CanaDCAP Election Be Changed Mid-Y ear to Prevent Double-Dipping?.........ccooevevvinieieinnnnnn. 1535
3. Excess Reimbursement Is Taxable to the EMpPIOYEe ..........oiiiiiiiiiiiicc e 1536
4. Reporting the EXCESS REIMDUISEMENT ........iiiiieiii i e e e e e e e e e 1536
5. What About FICA Taxes and Federal Income Tax Withholding on the Excess Amount?............... 1536
L. Employer-Sponsored On-Site Day-Care CENMLEN'S ..........ueeeui e 1536
1. Income EXCluSion fOr ON-SIt€ DAY Car€.......ccvvvuiiiiiieiii i e e e e e e eaans 1536
2. Reporting Requirements for On-Site Day-Care Benefits Under the Code............ccooevvviiieiinnnnnen. 1537
3. Disclosure Requirements for On-Site Day-Care Centers Under the Code.............coeveuiiiiiiiennnnen. 1538
4. Employer Tax Credit Available for Employers Providing Child-Care Services.............ccoeeevvnnnnn. 1538
5. ERISA Appliesto Employer-Sponsored On-Site Day-Care Centers, but an Exemption Applies
for Certain Reporting and Disclosure REQUITEMENES .......c.uuuiiiiiiiieeciii e 1538
6. Other Federal and State Laws That May Apply to On-Site Day-Care Centers...........couuvevevneennnn. 1538
M. Charging aHigher DCAP Contribution to Pay for AdminiStration FEES.............c..c.veeveeeviuieeenaaannn., 1538
1. Approach #1: Administration Fee |s Excludable From Income Under Code § 129; DCAP
SEALULOTY LimiIt APPIIES et 1539
2. Approach #2: Administration Fee Is Excludable Under Code § 125; DCAP Statutory Limit
(D 0l=3 N[00 N o] oYU 1540

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xxv



Cafeteria Plans

N. Electronic Payment Card Programs fOr DCAPS. .........coveuuii et 1540
1. IRSGuidance Allowsthe Use of Electronic Payment Card Programsfor DCAPS...........c.cceuveee. 1540

2. Application of Electronic Payment Card Guidance to DCAPs Without Card Programs................. 1542
XXV XXV [RESENVEL] ...ttt ettt te et e et e e te e e e e e e eee e, 1601

PART 50F 6
NONDISCRIMINATION RULES

XXVI11. Nondiscrimination RUIES—The Cor@ CONCEPTS .. .cevvuiiiiiii ettt ettt et e e e eees 1601
A. Overview of the Separate Nondiscrimination Sectionsin ThiSOUINE..............c.cccoeveeiiiiiiiiiiiineennn. 1601
B. Plans Cannot Discriminate in Favor of Certain Highly Compensated and Key Employees .................. 1602
C. Where Did the Rules Come From and Where Can They BEFoUNd?................c..cccuiiieeiiiiniaeiniinaaaan, 1603
1. Nondiscrimination RUIES: A Brief HiSIOIY .......ccuuiiiuiiiiiiiiiiee e 1603

2. Finding the Text of the Code’ sNondiscrimination RUIES............cc.viviiiiiiiiii e 1604

D. Benefit-by-Benefit Listing of Relevant Nondiscrimination TESES ...........c.ceuueiieeeiiisiiiiiiiieeiiien e 1605
L CafEOrTAPIANS ... e 1605

2. HEBIIN FSAS .o e 1605

I B 07 Y . P RRSSRPPUPPRT 1605

4. Group TeM Lif@ INSUIANCE ... it et e e e e eaa e ees 1605

5. Sdf-Insured Major Medical, Dental, and VisSion Plans............coovviiiiiiiiiincci e 1605

6. Fully Insured Major Medical and Dental Plans. ...........c.uuioiiiiiiiiiiiece e 1606

7. Long-Term Disability (LTD) Plans.........couuiiiiiiiiiie et 1606

8. Accidental Death & Dismemberment (AD&D) PlanS.........couuiviiiiiii i 1606

9. PlansProvided Through @VEBA ... 1606

10, AOL(K) PlaNS. ..ttt et et e e e et e e e e e e 1606

11, AdOption ASSISIANCE PLANS. ... ceuiiiie e e e e e e e e 1606

12. Health SavingS ACCOUNES (HSAS) ... ittt e 1606

E.  Flowchart of NONQISCIIMINGLION TESES..........eee et 1607
F. Teststo Run for Common Plan CONfIQUIALIONS ..............cuuuueeireeess s e e ee e a e e e s e e aaaaans 1609
1. Salary Reduction Premium Payment Plan ...........coouuiiiiiiiiiiii e 1609

2. Salary Reduction Plan With Premium Payment Feature, Health FSA, and DCAP..............ceeee.... 1610

3. Flexible Benefit Plan With Employer and Employee Contributions and a Cash-Out Option........... 1610

G. When Must Discrimination Testing Be Performed?.............c.ooouuuiiiiiiiiiiiiiiis e 1612
H. Using Plan Design and Monitoring to Avoid DiSCrimination................cccccueieiuiiaiiieeiiieaiiiieeieean 1615
I.  Identifying the Employer: Controlled Groups and Affiliated Service Groups...............ccccuuueeeeuneunnn.. 1615
1. Mandatory Inclusionsand Permissive Exclusions of EMplOYees...........oovvveviiiiiiiiiiiiiiiieceeennn, 1615

2. Treating Multiple EmployersasaSingle EMpPlOyer ..o e 1615

3. Controlled Group Of COMPOIatioNS ........cveueieeeeiei e e e e e e e e e e e e e e e eanaeees 1617

4. Tradesor Businesses Under COmMmMON CONLIOL ........c..uiiiiiiiiiiiii e e e 1622

B AfFIlIAEO SEIVICE GIOUPS ... et ettt ettt et e e et e et e e e e e et e eaaaaees 1623

6. Limited Liability COMPANIES......cccuuiiii e e e e e e e e e e e e ean s 1625

7. TaxX-EXempPt OrganiZations ...........cceeuuuiieiiii ettt ettt e et 1626

Page xxvi B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

J  When Can Separate Lines of Business Be Tested SEparately/? ..........couvveueiieiiiiniiiiiiieeiiiieeeei 1629
K. Aggregating and Disaggregating Plans for TeSting PUIPOSES.............c.cuoueeuiieiiiiiiiiieeiieeeeeeeee 1629
L. What Employees (and L eased Employees) Must Be Counted for Eligibility TeSting?......................... 1629
1. WhenlsaWorker Consideredto BealLeased EMPIOYEE? .......ccuuuiiiiiiiiiiiiiii e 1630
2. Excluding Leased EMPIOYEES ......c..u ittt et 1631
3. Who Isthe Common-Law Employer of Leased EMPIOYEES?.........ccvvvieiiiiiiiiieiiiieeie e, 1632
M. HCEsand Keys— Identifying the “Prohibited Group” Members .............c.coeveveuiiiiiiiiiiinieiiiin e, 1632
N. Are There Any Exceptions for Governmental or Other EMplOYers?.............ccocouvieiiieeiiiiiiiiieieneenn 1633
O. Some Questions to Ask in Running the Discrimination Testsfor aPlan.................ccccccoveveuieeinnannn... 1633
P.  Red Flags: Discrimination Problemsto WatCh OUE FOI ..............c.cocuuiiiiiiiiisaiiiiiis e 1634
Q. What Happens If aPlan IS DiSCIIMINGIONY ? ...........cui e 1634
XXIX. CafeteriaPlan NondisCrimination RUIES. .........coouviiiiiii et ennnae 1671
N @ =/ -~ 1671
B. Cafeteria Plans Cannot Discriminate in Favor of Certain Highly Compensated and Key Employees ..... 1672
C. Whereto Find the Cafeteria Plan Nondiscrimination RUIES. ..................ccuummuiieisieiiiiiiiiiiies e, 1672
S = 11| 1673
2. LGS aliVE HISIONY .. e 1673
G T (= o (1= 1o N 1673
4. Other IRSGUIGANCE .....vuiieiiitiieee e e et e e e et e e e abe e eeeees 1674

D. Who IsHighly Compensated for Purposes of the Cafeteria Plan Eligibility and Contributions and
BONEFITS TESIS? ... ettt 1674
(I @ ToT= S TP TTPPSPPRP 1675
2. More-Than-5% Shareholder ..........oveiueiii e 1675
3. SPOUSE OF DEPENENT ...ttt ettt e e e et et e e e e e e e et e eanaee 1676
4, Highly COMPENSALEA ... ceviiiii e e e e e e e e e e et e e e et e e et e eeanaaees 1676
E. Highly Compensated Employee Under Coae § 414(Q) .......c.eeeeuuiieeeiiseeiiie e 1676
MOPE-THEN-5%0 OWNEY ... oeeteeieeeit e et e e et e e et e et e e et e e et e eaneeenns 1677
2. HCE Compensation ThreShold..........ccuuiiiiiiii e e e e 1677
3. HCE Compensation Threshold: Definition of COmMPensation.............ovevveviineeiiiiineeiiiineeceiie 1679
4. HCE Compensation Threshold: Calendar-Y ear Data Election .............ccoiviiiiiiiiiiiiiiiieee 1680
5. The Compensation Threshold: Top-Paid Group EIection.............cccoooviieiiiiiiiiicciiccce e 1680
F.  Worksheet: Identifying Highly Compensated Individuals and Participants...................cccoceeueenenennnn, 1685
G. TheEligibility Test (Test #1 of 3 for CafeteriaPlans) ................ooeeuiiiiiiiiiiiei e 1686
O 1Y 2 1ol = o (1= 1686
2. TheCode 8§ 125(g)(3) Eligibility Test—With Three Elements ..........ccooviviiiiiiiiiniiiiiecie, 1688
3. TheNondiscriminatory ClassifiCation TESE........ccuuiiiiiiiii e 1693
4. Issues Concerning the Nondiscriminatory Classification TESt.........covvveviiiiiiiiieiiie e, 1696
5. Do Any Safe Harbors or Exceptions Apply to the Eligibility TESI?......coovvviieiiiiiiiiie, 1699
6. Whento RUNTNE TESL. ... .o e e 1699
7. Canan Employer Maintain More Than One CafeteriaPlan? ..........ccocoviieeiiiiiii i, 1699
8. Plan Designs That Require Close Scrutiny to Ensure That Eligibility TestsAre Passed ................ 1699
9. What Happens If the Cafeteria Plan Failsthe Eligibility TeSt?.......oovviiiiiiie e, 1700
H. The Contributions and Benefits Test (Test #2 of 3 for CafeteriaPlans).............ccccccveeveieiiniieennannnn., 1703
O I 0T=0 =1 o (0 PSPPI 1703

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 M Page xxvii



Cafeteria Plans

2. Guidance Regardingthe C&B TS .......uiiiiiiieiiii e 1704

3. HOW O RUNTNE C&B TESE . .etiiiiiieiit ettt e e et e e e e e e e et e eaaaees 1707

4. The Avalability SENOEIT ..........oii et 1707

5. TheUtilization StaNdard...........cceuiiiiiiii e e e e e e e e e et e eanaeees 1710

6. How the Code § 125(g)(2) Safe Harbor Can Help ... oouniiiiiii e 1712

7. Nondiscrimination IN OPEIatiON ..........uuiiiiiieiiie e e e e e e e e e eaanas 1714

8. Exception for Collectively Bargained Plans............ooouuiiiiiiiiniiiiie e 1714A

9. WheNtO RUNTNE TESE. ...ttt e e e et e e e e e et a et e eaaaees 1715

10. Restructuring to Accommodate Contribution or Benefit Discrepancies WithinaPlan .................. 1715

11. How to Apply the C&B Test: AN EXAMPIE......uuiiiiiie e 1715

12. Commonly Asked Questions Regarding the C&B TeSt ......c.uuiiiiiiiiiiiiee e 1717

13. What Happens If the CafeteriaPlan Failsthe C&B TeSt? . .ovvneiiiiiiiiicie e, 1717

1. Key Employee Concentration Test (Test #3 of 3 for CafeteriaPlans) ..............ccoveveeeeeseiiniieinenannnn., 1721

R Y = 1o o o (1= PP 1721

2. WhoISaKey EMPIOYEE?.......ccouiiii i e e e e e e 1722

3. Nontaxable Benefits Provided Under the Plan Must Be Counted..............cooveeiiiiiniiiiiinneeiiiinn. 1724

4. WheNtO RUNTNE TESL. ...t et e e et e et e e e e e et e eanaaees 1726

5. Testing When There Are No Non-Key EMpPIOYEES...........viviiiiiiiiiiii e 1726

6. Multiple Cafeteria Plans, Aggregation, and Disaggregation ...............vveveuiinieiiiiinneiiiineeceiien 1726

7. Do Any Safe Harbors or Exceptions Apply to the Key Employee Concentration Test?................. 1726

8. How to Apply the Key Employee Concentration TESE........ocvvuiviiiiiiiiieii e e e e e e 1727

9. What Happens If the Cafeteria Plan Fails the Key Employee Concentration Test?............cccvvnne... 1731

J  Special Safe Harbor Test for Premium-Only Plans............c.coou oo 1731

K. What Happens If the Plan 1S DiSCriMUNGIONY 2. ...........eeeu s e e e e e e et a e aaeas s 1732

1. Prohibited Group MemberS Are TaXE .......coeuuuiiiiii et 1732

2. Component PlansMay Be AffECtE ........couuiiii e 1733

3. NOCorrectionS After YEar-ENG.........oooiiiiiiiiiiiie e 1733

4. No Taxation for Non-HCPS and NON-KEYS..........oiiiiiiiiiiiiii e 1733

L. Anti-Abuse Rules for Cafeteria Plan Nondiscrimination TESHING............cueeueeeuiiaeiiieaiiieeiieeeeeeean 1734

XXX. Self-Insured Medical Plan Nondiscrimination RUIES ..........ccoiviiiiiiiiiiieceeceeeii e 1771

N @ =/ -~ 1771

B. What Nondiscrimination Rules Apply to Self-Insured Medical Plans? ..............c.ccoeeveiiiiiiiieininaennn.. 1772

1. WhatIsan Accident or Health Plan? ..........ccooiiiiiiiiii e 1772

2. What IsaSelf-Insured Medical Reimbursement Plan?..........c..ovviiiiiiiiiiinc e 1772

3. What Nondiscrimination Rules Apply to Self-Insured Medical Plans? .............cccoivviiiiiiiiinnen, 1773

4. Nondiscrimination Requirementsfor Insured Medical Plans............c.coccoiiiiiiiiinii e, 1774

C. Whereto Find the Nondiscrimination Rules for Self-Insured Medical Plans.................ccccccoovvvveennnn.. 1774

S = (1=~ T PO PP 1775

A W= o = - 1YY o T (o 1775

3o REGUIAIONS. ...t 1775

4. Other IRS GUITANCE ... ettt et e e et e et e e et e e et e eanaaees 1775

D. How the Tax Exclusions Work for Self-Insured Medical Plans..................ccccoeviiiiiiiiiiiiiiinnieciiicinn, 1776
1. Employer Contributions (Including Pre-Tax Salary Reductions) Are Excluded Under Code

G L0B(B) .. eeereeeeee e e e e e e ettt 1777

Page xxviii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

2.  Reimbursements From an Accident or Health Plan Are Excluded From Income Under Code

10 5T() [T 1777
E. What Does It Mean to Be Self-Insured for Purposes of the Code § 105(h) RUIES?................ccceveeenn... 1779
1. A Medical Plan Is Presumed to Be Self-Insured Absent Coverage Through an Insurance Policy
or Prepaid HEalth Care Plan .......covuiiii e e 1779
2. AnInsurance Policy or Prepaid Health Care Plan Will Be “Insurance” Only If It Shifts
Sufficient Risk to an Unrelated Third Party ...........cooooiiiiiiiiii e 1780
3. PlansThat Are Partly Self-Insured and Partly Insured May Be Subject in Part to Code § 105(h)..... 1780
4. Applying the Risk-Shifting Rulesto Various Funding Mechanisms.................ccooeeviiiiiiiicinn, 1781
F. Sdf-Insured Medical Plans Cannot Discriminate in Favor of HCIs With Respect to Eligibility or
BONEIITS ..ottt 1783
G. WhichIndividuals Are HCIs Under the Code § 105(h) RUIES?.............c.ooeeeieiiiiiiieeiiieeeeeee 1784
(@ 0T £ TP 1785
2. More-Than-10%-Shar€hOlderS. ........oveun e e r e e e 1786
3. Highest-Paid 25% of All Non-Excludable EMPIOYEES ........coouniiiiiiiiiiei e 1787
H. TheEligibility Test (Test #1 of 2 for Self-Insured Medical Plans) ..............cccccvveivieeiiisiiiiiiaiiaaannn, 1788
O I 0T=0 =1 = Lo (0 PSPPI 1788
2. TheThree Alternative Eligibility Tests: Which Test to RUNFirst .......c..ooviiiiiiiiiiiiiieeee, 1789
3. What Does It Mean to “Benefit” for Purposes of the Eligibility Test? ..........ccooeviiiiiiiiiiicin, 1789
4. Plan Designs That Use Optional Contributory Benefitsto Passthe Eligibility Test ...................... 1790
L N 4TI 0 N == TP PTPOR P UPPPPPPPPTTIN 1791
6. TRETOU/BOY0 TES ... eeeriiis ettt ettt e ettt e e e e e e e e e e e e e 1792
7. TheNondiscriminatory ClassifiCation TESE.........cuuuuiiiiiiiieii e 1792
8.  Which Employees Can Be Excluded From the Eligibility TeSt?........c.oviiiiiiiiiiiiiiieeee 1797
9. How to Runthe Eligibility Testsfor a Self-Insured Medical Plan Provided Outside a Cafeteria
Pl BN, e e enn e 1798
10. What Happens When a Self-Insured Medical Plan Is Provided Under a CafeteriaPlan?................ 1801
11. Do Any Safe Harbors or Exceptions Apply to the Eligibility Test?......cc.oviiviiiiiiiiieee, 1802
. The Benefits Test (Test #2 of 2 for Self-Insured Medical Plans).............cc.ccuoeeuuieiiiieiiisaiiiisaiiaaannn, 1802
O I 0T=0 =1 = Lo (0 PSPPI 1802
2. The Two Components of the Benefits Test: No Discrimination on the Face of the Plan and No
DisCrimination iN OPEFEIION ... .....iitiit e e e e e e e e e et e et e et e eenaeanns 1803
3. No Discriminatory Benefitsonthe Face of the Plan.............ccoooviiiiii i 1803
4. No Discriminatory BenefitSin OPeration ............veeeiuiiieiiiiiieeeii e 1806
5. How to Runthe Benefits Test for a Self-Insured Medical Plan..............ccooviiiiiiiiiiiiiiiiee, 1806
6. Do Any Safe Harbors or Exceptions Apply tothe BenefitsS TeSt? ......coovvvviviiiiiiiiiieeei e, 1807
7. Satisfaction of the Benefits Test Through Plan ReStrUCTUNNG .......coovveieiiiiiieiineecci e 1807
J  Special Rules Involving Diagnostic Procedures, Retired EMpIOYees, €IC................ceveueeeeiiiiiiiaaas 1808
1. Certain Medical DiagnoStiC PrOCEAUIES .........cvivuiiii e e e e aans 1808
2. REITEI EMPIOYEES ... . it 1808
B HMOS ettt a et e et b aaaaeaanaaa 1809
K. What Happens If a Self-Insured Medical Plan 1S DISCrimiNatOry? ..........ccuuuesuueeiiiseaiisasiiiaeiiaaannnns 1809
1. HCIsAreTaxed on “EXcess REIMDUISEMENS’ ..........iiiiiiiiiiiiiiiieeeii e 1810
2. Discriminatory Coverage: HCI’ s Excess Reimbursement |s Pro Rata Share of Amount
REIMDUrSEA 0 Al HCIS ...t e e 1810

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 M Page xxix



Cafeteria Plans

3. Discriminatory Benefits: HCI' s Excess Reimbursement |'s Discriminatory Benefit Reimbursed

LCO T I 2 7= 0 [ PP PRPPSPPRN 1812
4. NOCOrrectionS AFtEr YEAr-ENG.......ccuniiiiiiiii e e 1814
5. How to Report Imputed Income to the Government and to the Affected HCIs............c.ccceieennnee. 1814
L. Nondiscrimination Rules for Insured Plans Under Health Care Reform Law ...........c.cc.ovvvevveennnannnn.. 1815
1. Delayed APPlICATION DEE. . ... ccuu ittt et et e e e e e e aans 1815
2. Reguirements of Code § 105(h)(2)— Two Nondiscrimination TESIS..........uvveviiiinieriiiineeeeiinnnnn. 1816
3. Definition of Highly Compensated Employee (HCI) ..o 1817
4. PenaltiesSTor NONCOMPIIBINCE ... ..... ittt e e e ea e 1817
5. Implicationsfor Employersand Their Insured Group Health Plans..............cccocoiiiiiiiiini, 1817
XXXI. Health FSA NondisCrimination RUIES........ccuuiiiiiiii et e e e e e e eenns 1851
YN @ = 4 - 1851
B. What Nondiscrimination RuUleS APply t0 HEAItN FSAS? ........eeeeeee ettt 1852
1. Hedth FSAsGeneraly Are Self-Insured Medical Plans Subject to the Code § 105(h) Rules.......... 1852
2. Most Health FSAs Are Also Subject to the Code § 125 Cafeteria Plan Nondiscrimination
{0 1L PSPPI 1852
C. Health FSAs Cannot Discriminate in Favor of HCIs With Respect to Eligibility or Benefits............. 1852A
D. TheEligibility Test (Test #1 Of 2f0r HEAItN FSAS) .......oeuuiieiiies e 1853
1. By Passing One of Three Alternative Tests, aHealth FSA Can Passthe Eligibility Test................ 1853
2. What Does It Mean to “Benefit” for Purposes of the Eligibility TESt? ......ccvvvvviiiiiiiiiiiieceeeen, 1853
3. Health FSA Designs That May Be Used to Help Passthe Eligibility Test .........coovviviviiiiiiininnnnn. 1854
4. HowtoRuntheEligibility Testsfor aHealth FSA ... 1855
E. TheBenefits Test (Test #2 Of 2 fOr HEAItN FSAS).......oe ettt 1858
1. Health FSA Must Pass Two Subtests: Discrimination on the Face of the Plan and
DisCrimination iN OPEraiON ..........iiiii e e e e e eera s 1858
2. Discriminatory Benefitsonthe Face of aHealth FSA ... 1858
3. Discriminatory BenefitSin OPEration .........cc.uuiiiiiieiiiei e e e e e e e e e e e e e e eees 1860
4. Stisfaction of the Benefits Test Through Plan ReStructuring ...........ooeevviieiiiiiiiiiiiiiieecciieeees 1861
5. Impact of Wellness Incentives onthe BenefitS TESt........c.uiiiiiiiiiiii e 1861
F. What Happens If aHealth FSA 1S DISCIIMINGLOIY? .........cveueeseie e ee et e e e e ar s 1862
XXXI. DCAP NoNdisCrimination RUIES. ........couuiiiiiiii e e e e e e e e e et e e e eeenns 1891
YN @ = 4 - 1891
B, WHREE ISADCAP?. ... ettt 1891
C. Whereto Find the DCAP NondisCrimination RUIES..............c...cueeeeueisiiieeiieeeiiis e e aaeans 1891
I - (1= 1892
2 = (=0 |1 = 1 o] 1892
B T ® 10 1= g | ST €10 =g (o 1892
D. DCAP Cannot Discriminate in Favor of HCES or Certain Shareholders or OWners..............c..cceeeeu.... 1892
E. Who Are HCESfOr PUrPOSES OF @D CAP? ...ttt e e 1893
F. TheEligibility Test (TeSt #1 Of 40N DCAPS) .....cooeeieeeeee et 1894
TREBIG PICIUIE. ... e et et ettt et et e e et e e et e e et e e eanaee 1894
2. Nondiscriminatory ClassifiCation ...........ccuuiiiiiiiiii e 1895
3. What Employees Can Be Excluded for Testing PUrPOSES? .........vviiiiiiiiiiiiieecie e 1896
4. Temporary Relief From Satisfying the Eligibility Test Where There Are Certain Business
DiSpOSItioNS OF ACQUISITIONS. ... c.ueete ettt e e et e e e e et e e et e e et e eeaeeenns 1896

Page xxx B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

XXXI11.

G. The Contributions and Benefits Test (TeSt #2 0f 4FOr DCAPS) ........cooeeuiiieiiiis e 1896
R Y = 1o = o (1= PP 1896
2. TheContributions and BENEFItS TESE .......coeeiiieiiiii e e 1897
H. TheMore-Than-5% Owners Concentration Test (Test #3 Of 4T0r DCAPS) ...........covvveeuiieiiiiiinaaennnn, 1898
R Y = 1o = o (1= PP 1898
2. TheMore-Than-5% Owners CoNCENration TESE..........ceervirririiieie e e 1899
I.  The55% Average Benefits Test (Test #4 Of 4TOr DCAPS)..........oiiieeuuiiiiiiiiis e 1899
TREBIG PICIUIE. ... e e et ettt e e et et e e et e e et e e et e e eanaee 1899
2. 55% Average Benefits Test ISaUtiIlization TESt.......covviiiiiieiic e 1900
3. What Employees Can Be Excluded From the 55% Average Benefits Test? .......covveeviviieciiiinnnnn. 1903
4. Specia Rulefor MUItIPIE PIaNS. ... ..cun e e 1906
5. Running the 55% Average Benefits Test Based on a Separate Line of Business (SLOB)................ 1906
J  What Happens If @aDCAP IS DISCIIMINGIOIY? ..........c.cuuiiieiiies e 1909
1. Penalty for Failing NondisCrimination TESHING .......c.ueeuuiiiuieiieiei e e 1909
2. Inclusion Reported 0N FOrMWW-2 ... e e e e 1909
K. Practical PlANNING TiDS...... ..ottt ettt e 1909
When and How Often Should DCAPSBE TEStEA?........iiuiiiiieii e 1909
2. If aDiscrimination Problem Is Discovered, Can CorrectionsBeMade? ............ccoovvvvviiiiiiineeeee. 1910
3. Issues Raised When Self-Employed Individuals Participate in aDCAP.........ccocooviviiiiiiiieiie, 1911
4. What Testing Year Should Be Used for aNon-Calendar-Year DCAP?.........ccovviiiiiiiiiiiiiiieeie, 1912
5. Stepsto Consider In Order to Limit DCAP Testing Failures...........cocvvveiiiiiiiiieiie e 1913
L. Work Papersfor DCAP DiSCrimiNation TESING ...........ccuuiiiieuos e 1913
1. Gather REIEVANE DELA. ... ieeueeeiiiii et et e et e e et e e et e e e e e e eeenns 1913
2 = ()4 T 1= (] o P 1913
SIMPIE CAf BN TAPIANS ... . ettt 1941
A. Simple Cafeteria Plans: AN OVEIVIEW ............cou. et 1941
B. Who Can Sponsor a Simple CafeteriaPlan?..............ccuueieueeieeeee ettt 1942
1. Genera Rule: Average of 100 or Fewer Employees During Either of Two Preceding Years.......... 1942
2. Special Rulefor New EMPIOYEIS. ......oouuieei e e 1943
3. Special Rulefor Growing EMPIOYErS ... ....uiiiiiiiiii e e e 1943
4. ldentifying the Employer: Predecessorsand Aggregation RUIES..........cc.uuvveiiiiiiiiiiiiiieiciieeees 1944
C. What Contributions Are Required Under the Simple Cafeteria Plan RUIES?..............ccccuevieiiiieinaennn.. 1945
D. Eligibility and Participation Requirements for Simple CafeteriaPlans .................ccoceuueeeiiueeinnaannnn. 1947
E. Nondiscrimination Safe Harbor for Simple Cafeteria Plans................cooovveuieiiiiiiiisiiiiiiieeiiie e 1948
1. Which Nondiscrimination Requirements Are Covered by the Safe Harbor? ............c..ccoeveeineeenn. 1948
2. SafeHarbor Does Not Extend to All Permissible Component Benefits..........ccoovevvieeiiiieiiieeennnn. 1948

3. Unclear Whether Safe Harbor Extends to Nondiscrimination Rulesfor Insured Plans Under
Health Care REFOIM.... e e e e e e e anas 1949
4. How aSimple CafeteriaPlan Can HElp EMPIOYErS ......ooviiiiiiiii e 1949
F. Step-by-Step Guide to Implementing aSimple CafeteriaPlan ..............ccccuueeviiieiiiiieiiiiesiiieaiieaainnn 1949
Step 1: Decide Whether to Establish a Simple CafeteriaPlan ..........cooooveiiiiiiiiiiiin 1949
2. Step 2: DECIAe 0N Plan TEIMMS . .....iie it e e e e e e ean s 1950
3. Step 3: Adopt or AMENAhE Plan .....couuiiii e 1950
4. Step 4: Communicate the Simple Cafeteria Plan to EMPIOYEES ........ovvvvviiiiiiiiiiieiiii e 1950

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xxxi



Cafeteria Plans

G. What Happens When Simple Cafeteria Plan Sponsors Cease to Qualify as Eligible Employers?........... 1950

PART 6 OF 6
REPORTING, DISCLOSURE, AND ADMINISTRATION

XXXIV. Form 5500 and Other Reporting REQUITEMENTS ... ..couuuiiiiii e 2001
A. Overview of Reporting Requirements for Cafeteria Plans, Health FSAS, and DCAPS..............c.cccc..... 2001
(O O = = - N = PP 2002
2. HEAI N FSAS e 2002
G I 17 . PSS 2002
B. Basic Form 5500 Rules: Who, When, What, and HOW ..................ccouiiiiiiiiisiiiiiiseiciis e 2003
R VLY oo U A 1 = PP 2003
2. Whento File FOrM 5500 . ..... i e e e e e 2003
G T T 0o o 0 T 2005
4. Maintaining Copies of Electronically Filed FOrm 5500S...........ccouuuiieiiiiiiieiiiiieeeeiieeeeei e 2007
5. Consequences Of NONCOMPIIBNCE ... .....iiu ittt e eaa e 2007
6. Additional Resourcesfor Completing FOrm 5500 ..........iveiiieiiieii e e e e 2008
7. How Many Form 5500s for Plans Maintained by Members of a Controlled Group?..................... 2010
C. CafeteriaPlan RepOrting REQUITEIMEIIES ...........c.ueu et e e 2010
1. Checklist of Forms Required to Be Filed Under the Codeand ERISA ..........oevvviiviiiveiiieeieeen, 2010
2. No Annual Information Return (Form 5500 With Schedule F) Currently Required Under the
COdE (SUSPENAEM) ...ttt 2010
3. No ERISA Form 5500 Reporting Requirement for CafeteriaPlans. ..........cocoviviiiiiiiiiiiieinne, 2011
4. ERISA Reporting Still Required for Component Benefit Plans, Unless Exemption Applies........... 2011
5. Whether to Use One Form 5500 or Several for a Cafeteria Plan’s Component Benefit Plans.......... 2012
6. FOrMW-2 REPOIMING .. cenieitiiiteei ettt et ettt et e et e et et e e e aa e e eaneeeanaas 2013
7. Additional Reporting Requirements Under Health Care Reform ..........cooooeviiiiiiiiciii e, 2013
D. Hedlth FSA RePOIING REQUITEIMIEINES .........ccuus ettt 2014
1. Checklist of Forms Required to Be Filed Under the Codeand ERISA ..........coooeviiiiiiiiiiiiiiieennn. 2014
2. No Separate Annual Information Return Currently Required Under the Code (Suspended) ........... 2014
3. Form 5500 Annual Return/Report of Employee Benefit Plan (ERISA Requirement).................... 2014
4. ERISA Form 5500: Health FSAS That Ar@ EXEMPL ......cveuniiiiiiiiieei e 2014A
5. ERISA Form 5500: Filing for Nonexempt Health FSAS..........oiviiiiiii e 2015
6. Form W-2 Reporting Generally Not Required for Health FSA Salary Reduction Contributions...... 2021
7. Form 1099-MISC No Longer Required for Payments Made by Health FSAS............ccoiiiiieennen. 2022
E. DCAPREDOIMING ROQUITEIMENES .......esseeee et eaee ettt e et e et e e e ta e ettt e et e e eaasaeaaaeannnenens 2022A
1. Checklist of Forms Required to Be Filed Under the Codeand ERISA ..........ccocoviiiiiiiiiieninns 2022A
2. No Separate Annual Information Return Currently Required Under the Code (Suspended) ........ 2022A
3. No ERISA Form 5500 Reporting REQUITEMENE. ........c.uuiieieeeiieeiieeeee e ee e e e e e e e e eaneeeees 2022A
4. IRSFormW-2 (Wageand Tax BENEfitS) ......coouuuiiiiiiiiiii e 2022A
5. Form 1099-MISC (MisCellan€ouS INCOME)........ccuuiiiiiiiiii e e 2025
F.  Form 5500 Reporting Requirements for Common Plan Configurations.............c..c.veeueeesiueeeeneeennn., 2025
L Premium-Only Plan .. ...t 2025
2. Salary Reduction Plan With Premium Payment Feature and FSAS ........oooeuiiiiiiiiiiiic e 2026
3. Fairly Common Flexible Benefit Plan Governed by Code 8125 ..........ccovvviveiiiiiinieiiiiineeceiine 2027

Page xxxii W 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

4. Illustrations With Wrapped/Bundled Plans............cocuiiiiiiiiii e 2028
G. Record Retention Requirements for Cafeteria Plans, Health FSAS, and DCAPS .........cccuiviiiiieeieaennn . 2030
T 000 o (=] = o U110 1 £ 2030

2. ERISA Requirements for Component Benefit Plans Under Cafeteria Plans, Including Health
TP 2030
XXXV. Required Disclosuresto Cafeteria Plan, Health FSA, and DCAP Participants..........cccoceieievieeinneennn. 2061
AL OVEIVIBW ..ottt 2061
R O = (=g - -0 L 2061
2. HEEITN FSAS . e 2061
B DA P e et e 2061
B. CafeteriaPlans and Participant DiSCIOSUIES ................ccuuuiiiiiiiis et 2062
C. Health FSA DiscloSUre REQUITEIMIENIES ............ceu et 2063
1. CodeDisClOSUre REQUITEIMENES ... iiie i e e e e e e e e e e e e e e e eeaans 2063
2. ERISA DiSClOSUrE REQUITEIMENTS. .....eeutieieeiie ettt e e et e e e e e 2063
3. COBRA NOCES ...cettttttet e et ettt e ettt e e et e et bbb e e e e e et e et bbbt s e e e e e e aeebabban e e e aeeaaeennnens 2066
4. HIPAA and Other Federal Mandates............iiieeiiiiiiiiii et 2066
5. Health Care Reform DisclosUre REQUITEIMENES .........oiiiiiiiiiiiiie et 2067
D. DCAP DISCIOSUr€ REQUITEIMIENES ...ttt 2067
1. DCAPDisclosure Requirements Under the Code............oevvuiiiiiiiiiiiciiec e 2067
2. NOERISA DisClOSUrES fOr DCAPS ... ettt ettt e e e e e e e 2068
E.  Other ReCOMMENAEA DISCIOSUIES. ............cuueee et 2068
1. Health FSA and DCAP Account Balance INformation ...............oviieeiiiiiiiiiiii e 2068
2. Year-End RUN-Out Period REMINGENS .......ccuuuiiiiiiieiiit et 2068
3. ENrolmMent MaLEITAIS ... ..cun it et e ea e 2068
4. Election Confirmation MemMOranda..............iieeeiiiiiiiiiiiiie et 2068
F. Disclosure Requirements for a Common Plan CONfiQUIALTION. .................cceuuirieiiiiiniaiiiiinaeeiiiineees 2068A
SPD (and SMMs) for Component ERISA Benefits, Including Health FSA ..., 2069
2. SAR for Component ERISA Benefits, Possibly Including Health FSA ..., 2069
3. Written Requests for ERISA Plan Documents, Including Health FSA Documents....................... 2069

4. COBRA, HIPAA, Health Care Reform, and Other Federal Mandates for Component Group

Health Plans, Including Health FSA ... e 2069
5. Notification of DCAP s Availability and TEMMS ......ccouiiiiiiiii e e 2069
6. FOrmW-2 DisclOoSUr@ REQUITEMENES .......iiieii ittt 2070
7. Other Recommended DiSClOSUIES. ... ....uu e e e e e 2070
G. DElIVENY Of DISCIOSUIES.........csese e e ettt e ettt ettt e e e et e e e e e e e as s 2070
XXXVI. Establishing, Administering, and Terminating a Cafeteria Plan..............ocoiiiiiiiiiiiiiii e, 2091
YN @ = 4 - 2091
B. Establishing @ Caf@leriaAPIAN .................ee ettt ettt e e e e e e e ar s 2091
1. Checklist of Stepsto Set Up aCafeteriaPlan ............ovviiiiiiiiiiiii e 2091
2. Plan Documents Required to Createthe Plan ..o 2092
3. Checklist of Documents That Relatetothe Plan ............ouvviiiiieiiiiii e 2093
4. Checklist of Required and Optional Provisionsfor aCafeteriaPlan............ccccoivviviiiiiiiiiiinneein, 2094
C. Administering and Maintaining @ CafeteriaPlan.................oiiuiui i 2096
1. Checklist of Ongoing Requirementsfor Premium Payment Plan...............cccooeviiiiiiiciiiccieeen, 2097

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xxxiii



Cafeteria Plans

2. Checklist of Ongoing Requirementsfor Plans That Include Health FSAsand DCAPs.................. 2098

3. Checklist of Pricing Issuesfor Flexible Benefit Plans.............ooouiiiiiiiiii e 2098

D. Amending and Terminating @ CafeteriaPlan..................ccuuuiiereiiieiiie ettt 2099
1. AnOverview of What's Needed to Amend or Terminate a CafeteriaPlan............cccoovevvvviiievennnnn. 2099

2. ERISA AppliesIf the Amendment AffectsaWelfare Benefit Plan ... 2099

3. Sponsors Have Broad Power to Amend and Terminate Welfare Benefit Plans..............cccccceennii. 2100

4. ThePlan Must Reservethe Right to AMENd...........ooouuiiiiiiiiiii e 2100

5. Written Amendments Are Needed to Amend and TerminateaPlan ...........cccoviviiiiiiiiiiieenne, 2101

6. Participants Must Be Notified of Amendmentsand Terminations..............ccoeevvveviieeiiieeiineennnnn. 2101

7. Other Limitationson Amending or Terminating aPlan ............oovviiiiiiiiiiiie e 2102

8. Plan TermMiNalion ISSUES .......cuuuieiieiit et e et e e e et e et et e e et e e et e e et e e et e eanaee 2102

E. Outsourcing Administration: Who Arethe Players and What DO They DO? ............c.cccoveveveevnnaannnn.. 2103
1. Third-Party AdmMiniStrators (TPAS) .. .cccuuuiiiiii ittt 2104

A O 1 0= (o= o £ TP 2106

F.  Overview and Content of the TPA AQIrEOIMENT ..........ccuueeeieeeee e ettt a e e ar s 2107
1. Overview of the TPA AGreBmMENT ......coouuiiiiii e e 2107

2. Content Of the TPA AQrEEMENT .......u it ettt e e et e a e e ean s 2108

G. Monitoring Administration and ReSOIVING CONFLICES..............cuuueieieesiieeiiee et 2114
L MONITOMNG TNE TPA e e ettt e et e et e eeaaan s 2114

2 I Ny o Es o T o 1 1 2115

3. Reducing the TPA’'s Exposurein the Event of aConflict.............coooviiiiiiiii i 2117

H. Administering a Cafeteria Plan inthe Event Of @DISaSLEY ...............ccueiiiiiuiisiiiiiiis i 2119
1. Relief for Plans Affected Dy @DiSAStEN ......c.uuiiiiiiiiii e e 2119

2. Other Disaster-Related ISSUES .........uuuuiiieceeieii e 2120

I.  CafeteriaPlan AdMiNiStration iN @RECESSION. ...........cuuueeieeeeieee s e ettt a et e e e anaeess 2121
1. EIECtioN Change ISSUES. ... ..cuu ettt ettt ettt e e et s et e e e e e et e e et e e e b e eeneennns 2121

2. Termination of EMPlOYMENt ......coiuiiii e e e e 2121

3. NONAISCIIMINGLION ISSUES. ....eete et ettt e ettt e e et e e e e e e e e e e e e e e e ea e eetnaeeanaeees 2122

4, Mergersand ACQUISITIONS .. ...ttt et e e et e et e e e e e aa e e et e eanaee 2122

B PlaN TEIMINGBLIONS ...ttt e e ettt e e e et e e e b e n e e e e eeennnees 2122

6. BanKIUPICY ISSUBS ... ittt e e et e et 2122
XXXVII. MistakesHappen: Correcting Administrative Errorsand Compliance Problems.......................... 2141
YN V= - T 2141
B, WHRY COITECE MISLAKES? ...t ettt et e e 2142
C. Direct Guidance About How to Fix Mistakes Appliesin Only a Few CaSES.............ceeeeueeiereieennaennn.. 2143
1. Nextto Nothinginthe Code, Regulations, or IRS PubliCations.............ccocvvieviiiieiiieecieeieeeann, 2143

2. Standardized Correction Programs Are Available Only for Component Benefit Plans.................. 2143

3. Informal DiscusSSIONSWIth IRS. .. .. oo e 2143

D. What to Do in the Absence Of DireCt GUIGANCE ................ccuuumiuiiisieieeiieiiise et 2144
E. What to Find Out When a Mistake Is Discovered: A ChECKIISt ............ccoevveuiiiiiiiiiisiiiiiii e, 2145
F. Failureto Document, Adopt, or Updat@the Plan...............c.oiieeiiiii e 2146
1. Where Plan Document Does Not Exist or Has Not Been Formally Adopted ............ccccoveveennnennen. 2146

2. Wherea“Core DOCUMENE” EXISES. ... .vuuueeeiieiiiieeiiie e et e e e e e e e e e e e e e e e e e eenn s 2147

3. Wherethe Plan Document I's Incomplete, Ambiguous, or InacCurate .............coeeeuieiiiiiienneennnens 2147

Page xxxiv B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

4. Effect of Correcting Plan Document FaillUreS...........c.uuiiiiiiiiiiiiiii e 2147

A S e 1o 13 A = =N 2148

1. Eligible Employee Was Mistakenly Excluded From CafeteriaPlan ............ccoooovviiiiiiviiiiciinennnn. 2149

2. Ineligible Employee Was Mistakenly Allowed to Participatein CafeteriaPlan ...........cccoeevevenneen. 2149

3. Correction Under Component BENEFITS. .......couuiiiiiii e 2149

H. Withholding the Wrong Salary REQUCEION AMOUNES..............ccvueeeieeiieeeie e a e 2150

1. Too Much Saary Withheld; Error Found Before Year-End.............coovvviviiiiiiiinieiiieccie e, 2151

2. Too Much Salary Withheld; Error Found After Year-End...........cc.oooveuiiiiiiiiiiiiiiiec e 2151

3. Too Little Salary Withheld; Error Found Before Year-End ...........ccoccvvviiiiiiiiiiiiiiiecii e 2152

4. Too Little Salary Withheld; Error Found After Year-End ............ccoovviiiiiiiiiiiiiinecc e 2153

5. Pre-Tax Salary Reductions Incorrectly Taken as After-Tax Contributions (or Vice Versa) ............ 2154

. Health FSA or DCAP Expense REIMBUISEMENE EITOIS..............ueeeeasiieeiieeeiie st eeieaa e aaaaans 2154

1. Reimbursed Claim That Should Not Have Been Paid; Error Found Before Year-End................... 2155

2. Reimbursed Claim That Should Not Have Been Paid; Error Found After Year-End..................... 2157

3. Denied Claim That Should Have Been Paid; Error Found Before the Run-Out Period Ends........ 2158A

4. Denied Claim That Should Have Been Paid; Error Found After the Run-Out Period Ends............. 2159

5. Adverse Plan or Employment Action for Submitting Improper or Fraudulent Claims................... 2159

J Nondiscrimination TESHNG MISAKES..............uesi ettt ettt et e e et e e e e eeas 2160

1 TestingWasNOt DONEEE Al .....coouuiiiii i e 2160

2. TestingWasDONE INCOMECHY .....c..niiieiii e e 2160

3. Adjusting Participant Electionsto Fix Errors After the Plan Year HasBegun .......................... 2160A

L = gl L= o1 e 2161

L. FalUreto Fil@ FOrM B5500S..........cc.u ot 2162
1. Form 5500 Failures Under Code § 6039D—No Need to Correct Retroactively or to Filein the

FULUIE. . e 2162

2. Form 5500 Failures Under ERISA—DFVC Program Available for Retroactive Correction .......... 2162

M. Failure of Health FSA to Offer COBRA @SREQUITEM. ............ccouiieeiiiiieeeee e 2163

N. Failure of Health FSA to Comply With OtREr LAWS .............cvueeeeiieesie et 2163

XXXVIT. IRSAUItSOf CafeteriaPlans .......ocvueiiii i e e e e e e e eaens 2191

A. Audit Activity: Who Audits Cafeteria Plans and HOW OFteN?.............ccuoiieeiiiiiiiiiiieeii e 2191

I S 3 AN 1 o £ 2191

2. Auditsby Other Federal AQENCIES ........u i 2192

B. What Steps Should Be Taken Upon Notification of @an AUAIt?...............oveeueiiiiiiiiiiieeiieeeeeeee 2192

C. KeyLegal Standards That APPIY ONAUGIE ............coueeeeeeeee ettt 2193

1. IRSEnforcesProposed (asWell as Final) RegUIBLIONS. ..........ccouuiiiiiiiiieieii e 2193

2. Statute of Limitations Considerations—What Y ears Can Be Examined?............cccceeevivivinneeennnn. 2194

D. What Doesthe IRS Look for in aCafeteria PlanS AUIT?.............coviiieiiiiiiiiiiiis e 2195

1. Documentation That the IRSMay Request and REVIEW ..........ccuuiiiiiiiiiiiiiii e 2195

2. Operationa Matters That the IRSMay REVIEW ........coouiiiiiiiiiiiia e 2196

E. Sef-Audit Checklist for CafEleriaPlans .................couiiiiiiiieiiiiiisi et 2199

1. What IsaSelf-Audit and Why Perform ONE?....... ... 2199

2. Typesof Self-Auditsand What to Do Withthe ReSUILS ... 2199

3. Sample Self-Audit CheCKIISt ... ... oo 2200

0o 1= PSPPI behind thelndex and Glossary Tab

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xxxv



Cafeteria Plans

GlOSSArY Of TEIMS ...t behind thelndex and Glossary Tab

Appendix Tabs

Tab1: Cafeteria Plans[Code & Regulationg] Tab6: DCAPs[IRS& DOL Itemg]
Tab2: CafeteriaPlans[IRS& DOL Items] Tab7: Other Code Sections
Tab3: Medical Reimbursement Plans[Code & Tab 8 LegidativeHistory

Regulations] Tab9: Other IRS& DOL Items
Tab4: Medical Reimbursement Plans[IRS & DOL Tab 10: Sample Documents

Itemg]
Tab5: DCAPs[Code& Regulations]

Tab 11: Miscellaneous

Page xxxvi B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA





