Table of Contents

COBRA: The Developing Law

Table of Contents

[See also the Table of Contents behind each Appendix Tab]

ADOUL the AULROLS «.cevuueniiiinniiiiiiiiiiiiiiiiiritiiiiretiiiertritierettitierettatiesertasiesessssissessssessessssesssssssessssssssssssssssssenns i
How to Use This ManUAL .......cveiruniireimnniiieinniiieimuniirermmieseimasiesessssiesessssisssssssssssssssssssssssssssssssssssssssssssssssssens ii
Current DevelOPMmEeNts ........ccvuvieuiirenineninesinisreiseessosrosrsssrasssssssssssssssessssssnss see the Current Developments Tab
Statutes, Regulations, Sample Documents, and Other Items..........cceceeuuirinniieeniiiencrenceennns see the Appendix Tabs
Outline Table of Contents

I. COBRA Overview: The Short COUISe .......ccuviiuiiiuiiiiitiiiiiiiiiiiiiiiiiieiiieiiieiitaiieuiieeiisiesscrscrssssssssssssssssssses 1
A. The Short CouISE IS fOI YOU.....c..ceuneiiiiieiiieeie ettt 1

B. What You’ll Learn in the SROTt COUISE .........c.ueuueuneiei e 1

C. COBRA MM aNUISREIL ......cconeeieiieiee e 2

D. COBRA’S Legal FTAMEWOIK .......ccueieieiet et e ettt et et et e e e e e e e e aaeaaas 2

E. What Employers Are Subject t0 COBRA? ........c.ccouiiiiiiiiiiieiee e 3

F.  What Plans Are Subject t0 COBRA?..........oeu e 3

L. Group Health PIANS ......ouiinii e ettt e e et e e e e e e e enes 3

2. What Does Medical Care INCIUAE7..........oouiiniiiiii e 3

3.  What Is a Plan Maintained by an EMpPIOYer?..........ocooiiiiiiiiiiiie e 3

4. Health SaAVINGS ACCOUNLS .. euuiuitiitit ittt ettt et et et ettt e et et e et e e e et e et e et e ea e et eeaeeneensaneeneeneennes 4

5. Limited Obligations for Certain Health Flexible Spending Arrangements ................ccccoveeiiiniennnene. 4

G. What Triggers the Obligation to Offer COBRA COVEIAZE?.........c.oeuuiiieiieeiieeeeiee e 4

1. The Seven Trig@ering EVENIS........ouuiiiiiiiii ettt e e e enes 5

2. The Gross Misconduct EXCEPHION .........ocuuiiiiiiiiiiiiii e 5

3. WhatIs a Loss Of Plan COVErage?.........ccuuiuuiiuniiieiieie ettt ettt e e e 5

4. Triggering Event Must Cause LoSS Of COVETAZE ....vuuvuiriniiiiiiiiieie ettt ettt e e e eaes 6

5. LeaVves OF ADSEIICE ....cuuiniiiiii ettt 6

6. Mergers and ACQUISIEIONS .....c.uitneieeit ettt ettt et et et et e et et et e et eea e an e eanenns 6

7. Severance Agreements and Severance Pay ............cooooiiiiiiiiiiiiiiiii e 7

H. Who Must Be Offered COBRAT? .........u et 7

1. Qualified BENefiCIAIIES. ... . ..ot it 7

2. Covered Employees May Be NON-EMPIOYEES .......iuiiniiniiiiiiiiiie ettt eaes 7

3.  Children as Qualified BenefiCiaries............euiiniuiiieieiee e e e e e e e e aeans 8

4. Qualified Beneficiaries With Other Coverage or Medicare Entitlement..............cc.cooviiiiiiiiiniinaenn.. 8

5. People Who Are Not Qualified Beneficiaries Can Obtain COBRA Coverage ............ccocovevvinvinninnenn. 8

6. Domestic Partners and Their Children ............coooiiiiiiiiiiiiii e 8

I.  What Type of COBRA Coverage Must Be Offered?...............ccocouiviiuiiiiiiiiiiiiiiiiiniiiieeiiieeiiieeieee 9

1. Coverage Offered Must Be Same as Before Qualifying Event ..............coooiviiiiiiiiiiiiiiiiiiiiiieeenns 9

2. Qualified Beneficiaries May Change Coverage at Open Enrollment ..................cooooiiiin. 9

3. Qualified Beneficiaries May Add Family Members Under HIPAA Special Enrollment Rules............. 9

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page iii



COBRA: The Developing Law

4. Employer Modifications t0 Plan...........oooiiiiiiiiiii et ea 9
J. Length Of COBRA COVEIAZE. ........cc.ovuuiiiieiiieeie et 9
1. Maximum Coverage Period..........c..oiuiiiiiiii e 10
2. Extension of Maximum Coverage Period ............oviiiiiiiiiiiiiiiiii e 10
3. Early Termination of COBRA COVEIaZe........c..oiuuiiiniiiiiiiiii e 13
4. Coverage During COBRA Election and Premium Payment Periods..............ccooooiiiiiiiniinn . 13
K. The COBRA EIECHON PIOCESS .....c..euueeieeieeieeeee ettt 13
1. A COBRA EIeCtion TIMEINE ... c.ucuuiuiiiiitiiiiiititeie ettt ettt et ei e e e e ens 13
2. Qualifying EVENt INOTICE .....ueuniiieii ittt e e e 14
3. Notice of Unavailability 0of COBRA COVETAZE ......oeuviuiiniiiiiiiiieieieie ettt ee e ennes 15
4. COBRA EIECON NOUCE ...eueniiiiiiiiit ittt et ettt e e e e e 15
5. COBRA EIECHOM ... ettt ettt ettt e e e et e e e e e e eaa e 15
L. COBRA PIEIMIUIN ...c..oceveieeieeieeee ettt ettt 16
1. Determining the “Applicable Premium™ ... 16
2. Changing the COBRA Premitm ..........couiiiiiiiiiiiiiii e 17
3. COBRA Premiums: Payment Deadlines and Other Rules ..............cooiviiiiiiiiiiiiiiiiiiiiiieeee e 17
M. How Election and Payment Periods Increase Adverse Selection ...............cc.ccceeeivieiiiiiiiiiiiniiiniinnainnne, 18
N. Checklist: COBRA Notices and Other Plan COMMUNICAIONS..............cc.ueeuneeueiaiiaiiteiiaeieeiaeiaeane, 19
Lo OVEIVIBW ettt ettt et ettt ettt et e ea e ee 19
2. Two Most Important COBRA Notices: Initial Notice & Election Notice ................cccooeeeiiininn. 19
3. Other Mandatory Notices and COMMUNICALIONS .......ceuutiiiuniiiuniiiieeiiineiiieiii ettt eeieeeaeeeanns 19
N O 015 10) 1 T B 11S) 14 1PN 21
5. COBRA Administration ProCEAUIES ..........ccuiiuiiniiniiniiiiiiie et 23
6. A Word of Caution About COBRA Administration SOftware..............cccoveeieiiniiiiiniiniineineenne. 23
O. Consequences of Failure to Comply With COBRA ............couuiuiiiiieie ettt 23
P. A Review of COBRA Action Items and DeadliNes.................ccoueuiiuniuiuiiiiiiiiiieiieeiee e 24
Q. COBRA inthe Life of an EMIPIOYEE.........c..ccuuiiieiiei et 25
N 1 N 21 £ A0 N 25
2. Sally Takes a Leave of ADSENCE ...........iiuniiiiiiiiiiii e 25
3. Sally Returns t0 WOTK ... ouuiiiiei e ettt 25
TN 1V € 1S LY 21w s (T PN 26
5. Sally Gets Promoted and RelOCAtes ... ... ...cc.iiiiiiiiiiiiiii e 26
6. Sally Has @ Baby.....c.uiiuiiiiiiii e 26
7. Sally Takes FIMILLA LEAVE ...c.uvniiiiiiiieit ittt et et ettt et e e e e e e e ene e e e ens 26
8. Sally and Sam DIVOICE ........uieuniiiiiii e et 26
0. SAM REMAITIES ... ceuiiiiie ittt et e e et e e e e e e 27
10. Abco Changes Its Group Health Plan .............oooiiiiiiiiiiiii e 27
T1. Sally QUILS...ueeie ettt ettt e eans 27
12. Sam Fails to Pay His COBRA Premium on Time.........c.oviuiiiiiiiiiiiiiiiiie e 27
LG TN 1 0 B 1< N 27
R, The SROTt COUISE QUIZ ........eueeeeees e et e e et e et e et e et et e e et e e e et e e aaeneaees 28
8. CONCIUSION ... e e 29

Page iv B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

II. COBRA From the Qualified Beneficiary’s Point of VIEW.......cccoiueiiuiiieiieniieiianiianciuncrsiesiscsinesisessessesssessses 31
AL OVEIVIEW e e e et et ettt et 31
B. Most COBRA Planning Starts With the EIection INOICE. ................cceuueiuiiiiiiiieiiaiieeieee e 31

1. Except for Covered Employees Who May Be Medicare Entitled..............ccocoeeviiiiiiiiiiiiiiiiinninnnn... 32
2. Except for Qualified Beneficiaries Who Are or May Be Disabled ..............c..ccoooiiiiiin. 32
C. Qualified Beneficiaries Who Have or Can Obtain Other COVerage ..............c.cocuueeueeuneeuneenainaiinaeannen, 32
1. Qualified Beneficiaries Who Already Have Other COVerage ..........covvuvinviniiniiniiniiiiiiieieieineennes 32
2. Reasons Why Qualified Beneficiaries May Elect Dual Coverage ..............ccoociviiiiiiiiiiiininnenn.. 32
3. Qualified Beneficiaries Who Can Obtain Other Plan Coverage.............ccoveeuiiiiiiiiiniiniineineenne. 33
4. Timing Issue for Qualified Beneficiaries Who Can Obtain Other Coverage...........ccoccvevvenvennennennnn. 33
5. Qualified Beneficiaries Who Elect COBRA Instead of the Other Plan........................coooiiin, 34
D. Qualified Beneficiaries Whose EIeCtions Are Late...............c..cuuuueueenieeeiiiaiieaeeeeeeeeeee e 34
1. Vast Majority of Elections Are TIimMeLy ..........oouviiiiiiiiiiiieie ettt eas 34
2. Dealing With Elections That Are Justa Little Late...........c..ccoooiiiiiiiiii e 34
3. Dealing With Elections That Are Very Late...........ccoiiuiiiiiiiiiiii e 35
E. Qualified Beneficiaries Whose Premitms Are Late..............c..cooeueeiiniiiiieiiiieieieeieeieeeiaeiaaea 35
1. Vast Majority of Premiums Are Paid on Time...............ccooiiiiiiiiiiiii e 36
2. Dealing With Late Premium Payments ..............cooiiiiiiiiiiiii e 36
F. Qualified Beneficiaries Whose Premiums Are INSUFfICIENE .................ccovuiueiniieiiiieieiaieiieeieaeiaaneena, 36
G. Qualified Beneficiaries Who Divorce With No Notice to the Plan ....................cc.ccevvuvuiiieiiiiiaiiininann, 37
H. CQualified Benetficiaries in States With Mini-COBRA Statutes...............cc.ccueeuiueeiinieaiiiiiiaaiiiiaiaaannn. 37
I Employees Who Drop Dependent Coverage: Potential for COBRA ..............cccovuiiiiiiiiiiiiiiiiiiiiiainannnn, 38

III. COBRA: SoUICeS 0f LAW ..cevvuuniiiirnuiiiiiiuniiiiiinniiriimiiiriemmiiirtirmsiertesssestessssessessssesssssssessesssssssssssssssassssens 61
AL OVEIVIBW ..ottt ettt ettt 61
B, Statutory SOUICES OF LAW .......c..vuneieiei e ettt ettt et et e e e e e e e e tae e aaaen 61

1. Internal Revenue Code’s COBRA ProVISIONS .......cueueuiiiiiiiiiiiiieii ettt e eaeenens 61
2. ERISA’S COBRA PrOVISIONS ......utiuiiniineiie ittt et ettt e e e e e e e 62
3. PHSA’S COBRA PIOVISIONS «..ucvuutiiiintiineiieiteii ettt ettt et et e e et e e e e eenens 62
4.  Good-Faith Compliance Standard...............c.coouiiiiiiiiiiiiiiiii e 63
C. Regulations aS a SOUICE OF LAW..........c..uiuuiiiaiiee et 64
1. Of Three Responsible Agencies, the IRS and DOL Have Issued Final Regulations ...........c...c......... 64
2.  Former Proposed IRS Regulations (1987, 1998 and 1999) ..........ccoiiiiiiiiiiiiiii e 65
3. 1999 IRS Final COBRA RegUIAtIONS .....cceuuiiiiiiiiiiiiiiieiii et 65
4. 2001 Final IRS COBRA ReGUIAIONS .....vuiniiiiiiiiiiiei ettt et e e ee e ens 66
5. Legal Effect of Final IRS COBRA Regulations ...........c..couviiiiiiiiiiiiiiiiiii e 67
6. Former Proposed DOL COBRA Regulations (2003) .......cc.eiuiiiiiiiiiiiiinee e 68
7. 2004 Final DOL COBRA ReGUIALIONS . ... cuutuiiiiiieiieiieiie et e tie e eie e eieeieeie e e eie e e eieeaeeneeneenens 68
8. Legal Effect of Final DOL COBRA RegUIations .............couuiiiiiiiiiiiiiiiiiiiiie e 69
9. Effect of IRS and DOL Regulations Under the PHSA ..........ccooiiiiiiiiiii e, 70
D. Administrative NOtiCeS aNd OPINIONS ............euueueisieieeieeie et e et e et e et e et e e e eeae e aaetaeseanes 75
) R D10 I (1<) 1 o L PPN 75
2. RS TEEIIIS ..ttt ettt et e e e 77
3 HHS TEOIMIS ..ttt 80
4. Agency Telephone NUMDETS ..........ccoiiiiiiiiiiiiii e 80

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 W Page v



COBRA: The Developing Law

E. CaSELAW ..c..cviiiiieiieeiee e 81
F. Le@iSIatiVe HISIOLY ....c...ceuiiieiieiiee e 81
1. COBRA Has Been Amended NUMErous TIiMeSs .......c.uveuuieuneiiniiieiiiii e 81

2. COBRA Conference Report and Other House and Senate Reports ...........ccveviiviiiiiiiiiiiiiinninnenne. 81

G OBNET LAWS .o e ettt et 81
1. FDIC IMPrOVEMENE ACE. ... cuuitneiteit ettt e et e et et e et eaa e e e e e e e e e ebaeanae 81

2. Family and Medical Leave Act of 1993 (FMLA) ....c.iiuiiiiiiiii e 81

3. MICHEIIE S LLaAW ..t 82

IV. What Employers Are Subject t0 COBRA? ......cuiiuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiicriciicieiresisesisessscssessesanes 91
A, SWeepINg COVETagE RUIE..........c.ovuneiee ettt ettt ettt et et et e e e et e e e e taeaeaaaen 91
1. COBRA Provisions Of the Code ..........c.viuiiuiiiiiiiiiiii e 91

2. COBRA Provisions of ERISA ... oo 91

3. COBRA Provisions of the PHSA ... 91

B. Carve-Outs for Certain EMPIOYEIS...........c..ocuuviuiiieiiieiiieiie et 92
L. Governmental PIANS ........c.ooouiiiii e e 92

2. Federal Government Not Subject to COBRA ... ..ottt 92

3. CRUICH PIANS ... et 92

C. Small EMPIOYEr EXCEPION. .........cccuuiiiiiiiiiiieiiieeeiee et 93
1. Small Employer EXception Generally............ccouviuiiiiiiniiiiiiiiiie ettt e e e 93

2. Counting Employees Generally............coooiiiiiiiiiiiiii e 94

3. Fractional Rule for Counting Part-Time EmplOyees ............ccovviiiiiiiiiiiiiiniiiiniiiineecieceieeee, 99

4. Employees of Related Employers (and SUCCESSOTS) .. ..uuuiiuiiniiniiieieieieieieieieieieieieaeaeanaes 101

5. Employees Outside the United STates ............couvimuiiiiiiiiiiiiiie e 104

6. What Records Show Employee Counts on Typical Business Day? .............ccooooiviiiiiiiiiiininnn. 104

7. Applying Exception When Employee Numbers Fluctuate From Year to Year.........c..ccc.ccoveeniennien. 104

8. Small Employer Exception for Multiemployer Plans ................ccoooiiiiiii, 107

9. Small Employer Exception for MEWAS .......c..oiiiiiiiiiiiiii e 107

10. Applying Small Employer Exception to State Government Plans ...............ccooovviiiiiiiniinininnnni. 107

11. Practice of Offering COBRA ... ... i e 107

D. Indian Tribal GOVEITIMENLS ............ccuiuuiei ettt 108
E. COBRA and Professional Employer Organizations (PEOS) ...........ccccouuviuviiiiiiiiiiiieieiiaiiieiaiieaiannnn, 111
1. If Recipient Organization Is EMPIOYET ..ot 112

2. IFPEO IS EMPIOYET «..uctiiieiieie ettt ettt ettt ettt et e eaaaas 112

3. IfPEO and Recipient Organization Are CO-EMPIOYETS .......cuuiiniiniiiiiiiiiiiieieiieie e 112

V. What Plans Are Subject t0 COBRA? .....cuiiiiiiiiiiiiiiieiiiiieiieieitiieiiasietatestastassassossassassassassassasssssassassassas 121
A. Most Employer Group Health Plans Are Subject to COBRA ...........ccoviiiiiiiiiiiieiii e 121
B. Group Health Plan DeFINEd ...............ceueueeuiieeieeeeee ettt et ettt et e te e eeveaeeaes 121
1. Overview of Statutory and Regulatory Definitions ..............cocooiiiiiiiniiiiiiiiiiii e 121

2. Group Health Plan Must Provide Medical Care ..............couieiuiiiiiiiiiiiinene e 123

3. Group Health Plan Must Be “Maintained” by EMplOyer...........ccoviiiiiiiiiiiiiiiiiiicec e 123

C. Examples of Group Health PIANS ...............cc.ciuuiiiiiiiiiiieiii e 124
1. Health Insurance Plans, HMOs, and Self-Funded Health Plans ............cooovviiiiiiiiiiiiiiiiieens 124

2. Dental Plans and Vision PIans .........cc.oooiiiiiiiiiiii et 124

3. CANCET POIICIES ..ttt 124

Page vi B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

4. Prescription DIU@ PIANS ... ....ovu i e 124

5. Individual Policies of Health INSUTANCe. ...........oouuiiniiiiii e 124

6. Health FSAS ..ooeiii e e 125

T HRAS o 125

8. Executive Medical Reimbursement Plans.............oooiiiiiiii e 125

9. Drug or Alcohol Treatment Programs and Health Clinics .............c.cooiiieiiiiiiiiiiniiin e, 125

1O, WelINeSS PrOZIAMIS ... vuiiuiiiin ittt et et e et et e et et e e et et et e e eanaanes 125

11. Employee Discount Programs.............ccooiiiiiiiiiii e 126

12. Employee ASSIStance PIANS ..........c..iiuiiiiiiiii e 127

I3, ON-SHE CLMICS L.evviie ittt et e e e e e e 127

D. Examples of Arrangements That Are Not Group Health PIans..............c...c..cccovuieiiiiiiiiiniiiiniiiaiieennn, 128
1. Health Savings Accounts and Archer MISAS .......couiiniiiiii e 128

2. Long-Term Care PIans ..........c.uiiiiiiniiie e e e e e e et et e e e e e 128

3. Accidental Death and Dismemberment Plans (AD&D Plans) ...........cccoeviiviiiiiniiiiiieeceeeen, 128

4. Group Term Life Insurance Plans (GTL Plans)..........ccoviiiiiiiiiiiiiiie e 128

5. Long-Term Disability and Short-Term Disability Plans (LTD & STD Plans)...........cccccoveenveinnennne. 129

6. Fixed-Indemnity or Hospital Indemnity Plans ... 129

7. Exercise/Fitness Centers Or Programs..............ooiouiiiiiiiiiiniiiiniiii e 129

8. ON-SHtE CIINMICS ...ttt 129

9. Employees Discounts on Employer’s Merchandise .............c..ccooeiiiiiiiiiiiiniiiiii e 129

10. Union Pays Premium for COBRA Coverage Under Employer’s Plan............c...ccooooiiiiiinn . 129

E. Health Savings Accounts (HSAS), and ArCREr MISAS ........cvuvvueenieeieieieeeei ettt 130
1. COBRA and Health Savings Accounts (HSAS) .....cuiiuiiniiiiiiii e 130

2. COBRA and Archer MSAS ......uuiiiiiii ittt 131

F. Are Voluntary Individual Policy Insurance Programs Group Health Plans?.................c..ccccccovveuviann.... 131
1.  Common Individual Policy Arrangements.............c..veuuiiiiiiiiiiniiieii e ee e e eeaees 131

2. When Are Individual Policy Arrangements Subject to COBRA?..........ccooiiiiiiiiiiiiiiiiiiieinen 132

3. What If COBRA APPIES? ...eniiiiieieie ittt e e et et e e et e e e aeanas 133

G. COBRA Under Plans Offering Both Group Health and Other Benefits.................c..cccociviiiiinieinennn... 135
H. COBRA Under Retiree MediCal PIANS ..............c...ceeuuiiiiiiiiiiieiiieeiiiee e 135
1. ERISA Exception for Certain Plans Outside the United States.............coevuveuevnveueiniiieiniiiainaiieiinnnnnnnn, 135
J. Plans With Only One Employee Can Be Group Health PIans ...............c...c..cccocuiiiiiiiiiiiiniiiaiiiaiiecann, 135
K. Is a Health Plan That Covers Only Independent Contractors a Group Health Plan?.............................. 136
L. How Many Group Health Plans Does an Employer Maintain? .................coceeuveueenveueenenieineeneennnnannnn, 136
Lo WY TEIMIALETS ..ceeeiiiii e ettt et e et e e e e e eaaees 136

2. Employers Have Broad Discretion to Determine Number of Plans .................c..coociiinnn. 137

M. Multiple Employer Welfare Arrangements (MEWAS) .......couvvueiuiiieieieieeeeeee et 138
1. When Does ERISA Apply at the MEWA Level? ........c.oooiiiiiiii e 138

2. How Does COBRA Apply to MEWAST. ..ot 139

VL [RESEIVEA] ceueeeeneereeeeeeeeeeeeeerererrerocerecesecocesacssscasscsssssssssssssssssssssssssssssssssssssssasasnsssasassssssssssssssasssasasasnsns 155
VII. Qualifying Events: What Triggers COBRA? ......cccivciiiiiuiiiuiiiuiiiiiiiiiiiiiiiiiiuiiiisssississrssrssssasssssssssssess 155
A. Overview of QUAlIYING EVENLS..........ocouiiuiii e 155
L. General RUIE ..o 155

2. Framework fOor ANALYSIS ......c..oiuuiiiiiiiiii e 156

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page vii



COBRA: The Developing Law

3. The Seven Trig@ering EVENLS. .......cuuiiniiiiii et e e e e e e e e anas 156
B. Termination of Employment (EVENt #1)...........cc.couuiimiiiiiiiiiiie e 157
1. Tendering @ ReSIZNAION ......ceuuiitiiii ittt et e e e e 157
2. Employee Transfers Within Single COmMPany...........c.oeuuiuniieiniiiieieieeee e ieaeieenes 157
3. Employee Transfers Within Controlled Group ............c..cooiiiiiiiiiiiiiiiiiine e 158
4. Mergers, Acquisitions, and REOrganizations .............ccoveeuiiiniiiiiineiieineie e 158
5. Gross MiscONAUCE EXCEPHION ....uuiuiniiiiieie ittt e et et e e e e aaanas 158
C. Reduction of HOUIS (EVENE #2) ......oueeeie e ettt et et ettt ettt e et e et eeaeeaess 169
D. Divorce or Legal Separation (EVENE #3) .........coeuuriiiiieiiieiiiiei et 169
1. Is Divorce or Legal Separation a Qualifying Event for Dependent Children?..................ccoceieinini. 170
2. WhatIs Legal Separation? ...........c.oouiiiiiiiiiiii et 170
3. Is Termination of a Common-Law Marriage a Qualifying Event? ..............c..cooiiiiiiiiininnnn. 170
4. Is Annulment of Marriage a Qualifying Event? ...........ccooiiiiiiiiiiiiiiiii e 170
E. Death of the Covered Employee (EVENt #4) ..........couiimiiiiiiiiiiiiiie e 171
F. A Dependent Child’s Ceasing to Be a Dependent Under the Plan (Event #5) ...........c.ccooevveiiiiiiiinainn.. 171
G. Entitlement to Medicare (EVENE #0) .........c.uueneeiiiieeeeee ettt 172
H. BankruptCy (EVENE #7) ...ttt ettt ettt ettt eeeas 172
) B S 0=T =) o = | 172
J. Not All Losses of Health Coverage Are Caused by Triggering EVENtS............cccuveuveuveueenveneinienainnnnnnn. 172
1. Termination or Amendment of Plan ...........cooiiiiiiiiiii e 172
2. Employee Drops Coverage for Spouse or Dependents .............c.oooiiiiiiiiiiiiiiiiiiinineneineenns 174
3. Cessation of Contributions to Multiemployer Group Health Plan ................c.oooiiiiiiiiiniinin .. 175
4. Employee’s Change in Union STAtUS ...........coouiiiniiiiiniiiie et eanens 175
5. Failure to Meet Company Performance GOals ............ccoieiuiiiiiiiiiiiiiiiiii e 175
6. Cancellation of Coverage for Ineligible Individual ..............cooiiiiiiiiiiii e 175
7. Cancellation of Coverage “For Cause” ..........c.ooiuiiiiiiiiiiiiiiiii e 176
8. Cancellation of Coverage for Failure to Pay Premium............c..ccoooiiiiiiiiiiiie e, 176
K. Triggering Event Must Cause LSS Of COVEIAZE ......c.ovuveueeieeieeieeieiieeieeeeeeeeeeeeeeeeeeeeeeieaieeana, 189
1. WhatIs a COBRA L0sS Of COVETAZE? ......uiuuiiiiiiiiii et 189
2. Triggering Event Must Cause LOSS ........oiiuiiiiiiiiiiii e 190
3. Loss of Coverage Must Occur Within Maximum Coverage Period...............ccooeviiiiiiininininnan.. 194
L. Special Issues: Leaves Of ADSEIICE...............cc.viuiiiuieiiiiieiie e 205
1. Leave of Absence Not Under FMLA ... ...t 205
2. Leave Taken Under the FIMILA ........ooiiiiiiii et 207
3. Continuation of Coverage During Disability Leave .............c..ocooiiiiiiiiiiiiiii e 211
4. FMLA Leave Followed by NON-FIMLA LeaVe .......c.ueeuiiiiiiiiiiiiieie e 212
5. Continuation of Coverage Under State Workers’ Compensation Law .............ccoceviviiiiiiiininnann. 212A
6. Leave of Absence to Perform Uniformed Services (USERRA of 1994) ..........ccoooviiiiiiiinininnnn. 212A
7. College Student’s Medically Necessary Leave of Absence Under Michelle’s Law......................... 213
M. Special Issues: Severance Agreements and SEVETanCe PaY .............ccocveuviiiiueiniiieiiiiaiiiiieiiaiieiieanannnn, 213
1. Severance AGIEEMENLS ... ....c.uiiuniiuniitiii ittt et e e e et et et et e e e e e ea et e e e e enaaenanes 213
2. Coordinating COBRA and SEVEIaNCe.........c.tuuiiniiieiieiieie et e e 214

3. Have the Severance Agreement Spell Out the COBRA Consequences and Administer
ACCOTAINELY ettt et e et et et e et e et et e e e e e as 219

Page viii B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

4. How to Determine COBRA Rights When the Intended Impact of Severance Is Uncertain................ 219
5. Special Issues Raised by Interaction of COBRA and Severance Agreements..............ccceeeuneeunennne. 220
N. Special Issues: COBRA and BanKIUPICY ..........cc.eeueuueiaeie et 222
1. Impact of Employer’s Bankruptcy on COBRA Rights .........coouiiniiiiiniiiiiiiiececeieen 222
2. COBRA and Retiree Coverage in BankruptCy .........c..couiiiiiiiiiiiiiiiiiiiii e 225
O. Special Issues: Loss of Coverage in Anticipation of Divorce or Legal Separation ................................ 227
1. Anticipation of QUalifying EVEnt. ..ottt 227
2. Anticipation of Divorce or Legal Separation...............c..cooiiiiiiiiiiiiiiiiiiinii e 227
3. Administering the Anticipation-of-Divorce Rule .............coooooiiiiiiiiiii 228
4. Intervening QUalifying EVENLS ........couiiiiiiiiiiit e e e e 229
VIIL Duration of COBRA COVETaZE ....cccciueiiuiriuirieiieesioeiioiraerascrusesssssstsestsssssssssssssssssssssssssssssssssssssssssssss 237
A. COBRA Maximum Coverage Periods: OVEIVIEW .............cc.eeueeuneieieeiee et 237
Lo GeNETAl PrINCIPIES . euiniieie ittt et et et et e e et e e et et et e e e aaaanas 237
2. Basic Maximum Coverage Periods ............coooiiiiiiiiiiiii e 237
3. Five Ways the Maximum Coverage Period Can Be Expanded ...............coocoviiiiiiiiiiiiinnnn. 238
4. Six Ways COBRA May Be Terminated Before Expiration of Maximum Coverage Period .............. 239
B. Five Ways Maximum Coverage Period Can Be Expanded..................cc...c.occiiiiiiiiiiiiiiiiiiiiiiiieiiaeian, 239
1. First Extending Rule: Extended Notice Rule (Delayed Employer Notice Rule) ...............cc.c.cc. 239
2. Second Extending Rule: Disability EXtENSION ..........cciuuiiiiiiiiiiiiiiie e 241
3. Third Extending Rule: Multiple Qualifying EVents .............c..ccooiiiiiiiiiiiiiiiiii e 250
4. Fourth Extending Rule: Pre-Termination or Pre-Reduction Medicare Entitlement ......................... 255
5. Fifth Extending Rule (for Retiree Coverage Only): Employer Bankruptcy ...........coooeeviiiiiiiniiniins. 258
C. Six Ways COBRA May Terminate Before Maximum Coverage Period Ends ...................c...c.cccoocou.... 261
1. Early Termination for Failure to Pay COBRA Premium on Time ...........c..ccoviiiviiiiiiiiiniiniieann, 261
2. Early Termination When Employer Ceases to Provide Any Group Health Plan............................. 262
3. Early Termination Because of Other Group Health Plan Coverage .............cc..ccoociviiiiiiiiininninnne. 265
4. Early Termination Because of Medicare Entitlement.................oooiiiiiiiiiiiiiiiiiiieininee e, 272
5. Early Termination When Qualified Beneficiary in Disability Extension Found Not Disabled........... 274
6. Early Termination fOr CAUSE ...........couuiiiiiiiiiiiiiiii et 276
D. Notice of Termination 0f COBRA COVEIAZE ............cuuueuueiiaiieee e 276
E. Employer Policy to Extend COBRA Coverage Beyond Maximum Coverage Period............................ 277
1. Inadvertent Extension Beyond Maximum Coverage Period .................ccoooiiiiiiiiiinn, 277
2. Judicial Extension of Coverage Beyond Maximum Coverage Period ..............c..cooviiiiiiinininn.. 277
IX. Who Must Be Offered COBRA? ........ovuuiiiiiiiimuiiiiiiiitiiitiietiiiitteietsaiitsaietssistssisssssessssssssssssssssssssssssssses 281
A. Qualified Beneficiaries Must Be Offered COBRA .............ouoeniuiiieeiee ettt eae e 281
B. Persons Who Can Be Qualified BENETICIATIES. ..............c..cueeeeeaie ettt 281
L. General RUIE ..o 281

2. Covered Employees as Qualified Beneficiaries (Includes Non-Employees and Former
EMPIOYEES) ...t e 282
3. Children as Qualified BenefiCiaries...........cc.ouiuiiiiiii e 283
4. Newborn and Newly Adopted Children as Qualified Beneficiaries.............cc.ocoveveiiiiniiniiniiniinnnn... 284
5. Special Bankruptcy-Event Qualified Beneficiaries .............ccoooiviiiiiiiniiiniiiic e 289
C. Person Must Have Been Provided Coverage Under the Group Health Plan .................cc...cccccccoeeeiini... 289
1. Employee With No Prior Coverage Has No COBRA Right...........ccoiiiiiiiiiiiniiiiiceen 289

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 W Page ix



COBRA: The Developing Law

2. Coverage Lost in Anticipation of a Qualifying Event..............ccoiiiiiiiiiiiiiiiiii e 290

3. Providing Plan Coverage to Ineligible Employees Can Make Them Covered Employees................ 295

4. Individual Denied Coverage in Violation of Law Is Deemed to Have Coverage ................cc...cco... 295

D. How Persons Who Are Not Qualitied Beneficiaries Can Become Covered..................c.ccccevevueveinannnn.. 296

1. Persons Added at Open EnrollMent..............ooiiiiiiiiiiiiiiii e 296

2. Persons Added Under HIPAA’s Special Enrollment Rules ..............cccoocooiiiiiiiini, 299

3. New Spouses During the COBRA Period..........c.uiuniiniiiiiiii e 299

4. Qualified Beneficiaries Who Fail to Elect COBRA or Whose COBRA Coverage Has Ended........... 300

5. Children of Former Dependent Children: Grandchildren’s COBRA Coverage.............cccceueeunennne. 300

E. Domestic Partners and TREir CRIIAIEN ..............cc.cveuiiiuiiiiiiiiiiiiiii e 300

F. Certain NONTESIACIE AIIEIIS ......c.ueueieieee ettt ettt ettt ettt eeeeeas 301

G. Effect of Coverage Under Other Plan or Entitlement to Medicare. ...................ccoccveeuviiniiuniennainaannne. 302

1. Persons With Other Coverage Before They Elect COBRA Are Still Qualified Beneficiaries............ 302

2. Persons Entitled to Medicare Before They Elect COBRA Are Still Qualified Beneficiaries.............. 302

3. Increased Adverse Selection Is Consequence of Geissal Rule............c..ccoviiiiiiiiiiiiniiniinnn 303

4. Does Geissal Rule Create Additional Disclosure Obligations for Plan Fiduciaries?........................ 303

5. Coordination of Benefits With Other Plan or Medicare ..............cooviiiiiiiiiiiiiiniiiiiceeen 303

H. Effect of Continued Coverage Under Separate Retiree Medical Plan......................cccccovvvuiiineeniania. 304

I.  COBRA Required Regardless of Health Status— No Evidence of Insurability.............c...ccoccoveeuveen...n. 304

X. What Coverage Must Be Provided to Qualified Beneficiaries? .......ccccecerueiiniiniiiniiiiieniniiencinnirancrnesesneees 311

A. Overview of the Coverage Required Under COBRA ............ccooiiuiiiiiiiiiiii e 311

1. COBRA Coverage Must Be Identical to Coverage for Similarly Situated Beneficiaries .................. 311

2.  Modification Exception Permits Change in COBRA Coverage in Certain Cases ..............cc..c...c..... 312

3. Who Are Similarly Situated Beneficiaries for Purposes of COBRA Coverage Rules? .................... 312

B. COBRA Offer for Each Group Health Plan Providing Coverage Before Qualifying Event .................... 313
1.  Employer Has Wide Discretion to Determine the Number of Group Health Plans That It

IV T 1172801 PP PPN 313

2. COBRA Offer When Employer Has Single Group Health Plan..................co.cooinn. 314

3. COBRA Offer When Employer Has Multiple Group Health Plans ..............ccccoooiiiiiiiiniinininian.. 315

C. Coverage Offered Must Be Same as Before Qualifying EVEnt ................ccccccevuiiiniiinniiiiiiieineinannnee. 316

1. Ordinarily, Coverage Offered Must Be Same as on Day Before Qualifying Event ......................... 317

2. Coverage Offered May Not Differ in Any Way From Coverage Before Qualifying Event............... 317

3. Same Coverage May Be Offered Even If It Ceases to Be of Value to Qualified Beneficiary............. 318

4. Coverage Subject to Preexisting Condition Exclusion (PCE)..........cccc.ccooiiiiiiiiiiiiiiiiinienn, 319

5. Coverage Provided to Qualified Beneficiaries Who Are Former Covered Dependents.................... 321

6. Special Coverage Rule Applies for Certain Newborn and Adopted Children ................................ 322

D. There Are Special COBRA Issues for Health FSAS and HRAS ..........ccccviiiiiiiiiiiiiiiiiiieiiieieeeeee 322

L. Health FSAS oooei e 322

2. Health Reimbursement Arrangements (HRAS) ... ..o 322

E. Qualified Beneficiaries May Change Coverage at Open Enrollment .....................ccoceoiviieiiiiiiiiinaenn.. 322

1. Open Enrollment Period Defined............ccovuuiiniiiiiiiiee e 323

2. Changing Benefit Packages Within Plan Providing Coverage Before Qualifying Event.................. 323

3. Adding Dependents at Open Enrollment (and Other Times)..........c.oceueiuniiiiiiiiiiiiiiineineinennne. 323

Page x B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

4. Changing Coverage to Group Health Plans Other Than Plan Providing Coverage Before

QUANITYING EVENL. .. .euiiiiiii et e e e et et et e et et et e e e e eanas 324
5. Changing Health FSA Maximum Reimbursement Amounts ................ccooooiviiiiiiiiiiiniinenennn.. 328
6. Plan Must Furnish Open Enrollment MaterialS ...........cc.oeiuiiiiiiiiiiiiiiiieinie e 328
7. Required Re-Enrollment at Open Enrollment..........c.ovuiiniiiiiiiiiiiiiieie e 328
F. Qualified Beneficiaries May Add Family Members Under HIPAA Special Enrollment Rules................ 331
1.  Summary of HIPAA Special Enrollment Rules ............c..ccoiiiiiiiiiiiiiiiiiiii e 331
2. Qualified Beneficiaries Receiving COBRA Coverage May Add Family Members Under the
HIPAA RUIES ...ttt 331
3. But Qualified Beneficiaries Must Be Receiving COBRA to Have HIPAA Special Enrollment
Rights—No HIPAA Self-Enrollment Rights ..., 332
4. Are Family Members Added Under the HIPAA Rules Qualified Beneficiaries?............................ 333
G. Coverage for Qualified Beneficiaries Who Move Outside of HMO Ar€a ..............ccccvvueveveneenvennennnnnnn. 333
1. HMO Coverage Must Be Offered Even If It Has No Apparent Value to Relocating Qualified
BENETICIATY ....uciiii i e 333
2. Coverage Under Other Plan Must Also Be Offered to Relocating Qualified Beneficiary Upon
REQUSE .. e e 333
3. Controlled Group Rules Apply to Determine What Coverage Must Be Offered............................. 334
H. Any Employer Modification to Plan for Similarly Situated Beneficiaries Also Applies to Qualified
BENEIICIATIES ... ettt ettt ettt ettt 337
1. Employer Modification to Plan Providing COBRA COVErage ..........cc.oeeuneiuiiiiiiiniiieiineiieiiennnes 337
2. Employer Modification to Plan Other Than Plan Providing COBRA Coverage............cc..ccveeunennne. 337
3. Modifications tO INSUTANCE CATTIETS .......uuuiinin ittt e et e et e e e eeeenes 338
I What Coverage Must Be Provided When Plan Is Terminated?....................ccccoviuiiiiiiiiniiiniiaaiaianea, 338
1. When Employer Ceases to Maintain Any Plan .............oooiiiiiiiiiii e 339
2. When Employer Has Other P1ans .............cooiiiiiii e 339
J. How Particular Aspects of Plan Coverage Apply Once COBRA BEgINS ............cccceuieeuiiiiiiiaiiaiiaaann. 343
1. How Are Amounts Accumulated Toward Deductibles Carried Over to COBRA Coverage? ............ 343
2. How Are Plan Limits Carried Over to COBRA Coverage? ...........cccoeuviiiiiiiiiiiiiiiiiiinineieeanns 343
3. Otherwise Available Conversion Option Must Be Provided to Qualified Beneficiaries ................... 344
4. Coverage of the Cost of PediatriC VACCINES ......couiiuiiniiniiiiiiiiie e e 345
K. Coordination of Benefits Between COBRA Plan and Other Group Health Plan....................c.............. 346
L. Who Is Obligated to Provide COBRA COVEIAZE? .........euueiieiieeeiee e 347
1. Obligation of Plan Sponsor (Nongovernmental Plans) .............ccoiiiiiiiiiiiniiiiiniiieecieieanes 347
2. Obligation Following Withdrawal From Multiemployer Plan...................cco.co. 348
3. Obligation Following Withdrawal From a Multiple Employer Welfare Arrangement..................... 348
4. Obligation Under Governmental PLans ............c.oouiiiiiiiiiiiiiieie e e e e e 350
XI. When and How Does COBRA Apply to Health FSAs and HRAS?.....ccccivciiuiiiniiiniiiiiiciieiieiiairacrsssnees 351
Al INITOAUCHION ...ttt 351
1. WhatIsaHealth FSA7 ... . 351
2. WhatIs an HRA? ... et 351
3. What We Cover in This Section XI........cc..oiiiiiiiiiiiiiiii e 352
B. General Rule Is That COBRA Applies to Health FSAS and HRAS. .........ccc.oeuvvuviiiiiiaiiiaiiiiaiieanannnn, 352
1. Health FSAs and HRAs Are Group Health Plans ... 352
2. Spouse and Dependent Children (Not Just Participating Employee) Can Be Qualified
BN ICIATIES ... eeiiieii et e e 352

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 W Page xi



COBRA: The Developing Law

3. Special Rule: Limited COBRA Obligation for Certain Health FSAS ...........ccooiiiiiiiiiiniiin, 353
C. How COBRA Applies to Health FSAs; Unique COBRA Administration Issues....................c...c......... 354
1. COBRA Increases Risk of Loss Already Present Under Uniform Coverage Rule .......................... 354
2. Each Qualified Beneficiary Has an Independent Right to Elect COBRA to Continue Health
FSA BENELIS. ...uiiiiiiiii i 355
3.  WhatIs the Qualified Beneficiary’s Remaining Annual Limit Under a Health FSA When
COBRA IS EIECtEA?. ..ottt et e e e 358
4. Determining and Paying the COBRA Premium Under a Health FSA ...................cn. 359
5. Use-or-Lose Grace Period Applies to COBRA Coverage Under a Health FSA .......................... 360A
6. Can COBRA Coverage Under a Health FSA Be Modified at Open Enrollment? ........................... 361
7. How COBRA Applies to Employees Who Continue Health FSA Coverage After an Asset Sale........ 362
D. What Health FSAs Quality for the Special Limited COBRA ObIigation? ................ccccvvuvvuverevnvennnnn.. 363
1. Only Health FSAs That Meet Three Conditions Qualify for the Special Limited COBRA
L0 10) 1221 4 10} R P PP P R UPR PR 363
2. Flowchart Analyzing Whether Benefits Under a Health FSA Meet HIPAA Conditions # 1 and
ettt ettt et e e eaas 364
HIPAA Condition # 1: The Maximum Benefit Condition ...............ccooeiiiiiiiiiniiiniiinnn, 365
4. HIPAA Condition # 2: The Availability Condition.................coooiiiiiiiiiiiiiiiii e 366
Do HIPAA Conditions (Conditions # 1 and # 2) Apply to Health FSAs on a Class or Plan
BaaSIS T ettt et e ea e 366
6. Condition # 3: The COBRA Premium Condition ..............ccooeuiiiiiiiiiniiiniiiiiiiiicieeiaeen 366
7. Does the Special Limited COBRA Obligation Apply on a Class or Plan Basis? ............................ 367
8. Becoming a Qualifying Health FSA by Plan Design..........ccocoviiiiiiiiiiiiiiiiiiecceee e, 368
E. How COBRA Applies Differently to Health FSAs Qualitying for the Special Limited COBRA
(00 17:¢: 17 (o) RO 369
1. Flowchart Analyzing When and How the Special Limited COBRA Obligation Applies.................. 369
2. No COBRA Offering for Overspent Accounts in Qualifying Health FSAs ..............cooooiiiiiiiini. 370
3. Limited COBRA Offering for Underspent Accounts in Qualifying Health FSAs......................... 373
4. Open Enrollment Issues for Qualifying Health FSAs ... 374
F. Design-Based Responses to Problems Created by COBRA Under Health FSAS...........c.cccovuviiiiiiniein.. 376
1. Requiring Departing Employees to Continue Coverage to Year-End.............coooeiiiiiiiininininnnnn. 376
2. Voluntary Pre-Tax Final Paycheck Rule With COBRA Waiver.............cc.cooiiiiiiiiiiiniinn. 378
3. Limiting Health FSA Eligibility to Those Covered Under Primary Plan .................c...c..cooini. 378
G. How COBRA Applies to HRAs: Unique COBRA AdminiStration ISSUES..............cccvuuevuveneinvennennnnnnn. 379
1. HRAs Rarely Qualify for the Special Limited COBRA Obligation Available to Qualifying
HeEalth FSAS ..ottt e e 379
2. HRAs Must Offer COBRA Coverage, Even HRAs With a Spend-Down Feature .......................... 380
Each Qualified Beneficiary Has an Independent Right to Elect COBRA to Continue HRA
BENETIS .oeuniiiiii e 380
4. What Is the Qualified Beneficiary’s HRA Coverage Amount When COBRA Is Elected?................ 381
5. Entitlement Under COBRA to Continuing Annual HRA Accruals .........ccocoviiiiiiiiiiiiiinininn. 383
6. Determining and Paying the COBRA Premium foran HRA.............cooiii 383
H. Design-Based Responses to Problems Created by COBRA Under HRAS.............ccccceeuiiiiiiiininiiiiainnn. 385
1. Limiting HRA Eligibility to Those Covered Under Primary Plan ...............c..ccoooiiiinnn, 385
2. Eliminating Spend-Down or Offering Spend-Down as an Alternative to COBRA Coverage
Under an HRA ... 386

Page xii B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

3. CAPPING CAITYOVETS ..t tuetnetnein ettt et et et et et et et et et et et et et e e et et et e s et e e et e anetneanesneanasnaanas 386
4. Modifying Employee’s HRA Balance After a Qualifying Event ..................c.oo . 386
I. COBRA'’s Notice Requirements Apply to HRAS and Health FSAS..........c.ccoveuiiiiiiiiiiiiiiiniiieeiaee, 386
Lo I GENEIAl et e 386
2. Qualifying Health FSAs Should Disclose Their Limited COBRA Obligations.............c..cc..ccueeuuee. 387
3. Consider Combining COBRA Notices for Health FSAs and HRAs With Notices for Other
Group Health PIans ..o e 387
4. Remember That Spouse and Dependent Children (Not Just Participating Employee) Can Be
Qualified BenefiCIaries. . .. .ouuieiii it aaaaas 387
Notices of Termination of COBRA Coverage for Qualifying Health FSAs? ......................... 388
6. Must A Notice of Unavailability Be Sent if a Qualified Beneficiary Has an Overspent Health
FSA ACCOUNL? ...ttt et et ettt e e e e et eea e eaas 388
XII. COBRA in Mergers, Acquisitions and Other Business Reorganizations .......ccccceeeeevieniieniennienieniienieenennes 391
A. COBRA Issues in Business REOIaniZatiONS.............c..cuueuueiuiiiieiiaeieeiie e 391
1. Corporate Business Reorganizations Under the 1999 Proposed Regulations..................ccoeeeeunneenn. 391
2. No Guidance Yet on Sale of Ownership Interests in Non-Corporate Entities .............c.cccoeuveeneinen.. 391
3. Summary of 2001 Final Regulations .............c.oooiiiiiiiiiiiii e 392
B. Identifying the Form of the Transaction: Stock Sale or Asset Sale...............ccccoceuvieiueiiiiiniinnainnanan. 392
L. Stock Sale Defined ........coouiiiiiiiiiiiii i 392
2. ASSEE SaAle DEfINE ... cuenini e 393
C. Identifying the Buying Group and Selling GIOUPD ...............c.cccuuuiiiiuiiiiiiniiiiniiiiieiiiieeiiee e 393
1. Selling Group and Buying Group in a Stock Sale...........c.coiiiiiiiiiiiiiiniiii e 393
2. Selling Group and Buying Group in Asset Sale ...........co.ooiiiiiiiiiiiiiiii e 394
D. Identifying the Qualified Beneficiaries Affected by the Transaction ...................c.ccceeeeuiriiieeinnneennnn.. 394
1. Qualified Beneficiaries Whose Qualifying Event Occurred Prior to Sale ............ccccoevviiiiiniiniinanni. 395
2. Qualified Beneficiaries Whose Qualifying Event Occurs in Connection With Sale ........................ 396
E. Identifying the Plan That Must Cover the M&A Qualitied BenefiCiaries ................ccceceucveeuueecnnnnennnn.. 398
1. If It Maintains Any Plan After the Sale, the Selling Group Must Cover the M&A Qualified
BenefiCIArIES ... iiiiiii e e 398
2. A Plan of the Buying Group May Be Liable If the Seller Ceases to Maintain Any Plan in
Connection With the Sale ... e 399
3. Ina Stock Sale, a Plan of the Buying Group Is Liable If the Seller Ceases All Plans in
Connection With the Sale ...........couiiiiiiiiiiiii et 399
4. Inan Asset Sale, a Plan of the Buying Group Is Liable If the Buying Group Is a Successor
27011 0] 1) < PO PPPPON 400
F. Buyer and Seller May Contract for Different Liability .................c.cccooiiiiiiiiiiiiiiiiiiiiiiiiiieiiieiiieieeean, 403
1. Contractual Reallocation of COBRA Obligation Is Permissible .............ccoccoviiiiiiiniiniiiinenn., 403
2. But Contractual Reallocation May Not Be Possible in All Cases..........c.vvuviiiiiiiiiiiiiiiiieieineanes 404
G. Stock Sales and Mergers Involving Small EMPIOYETS ...........cc.cccuiiiuiiiiiiiiiiiiiiiiiiiieiieiieeeeeeeee 404
H. COBRA Planning in Mergers and ACQUISILIONS ..............cc.euuseuneea ettt 406
1. How COBRA Applies to Employees Who Continue Health FSA Coverage After Transferring
From a Seller to a BUYer il AN ASSEE SAIE ............ceueueeneeieieiee ettt ettt aeeas 407
J.  Examples of General COBRA Principles for Mergers and Acquisitions Under 2001 IRS Final
REGUIALIONS . ......oeieiiieiie et 407
Lo SHOCK SAIES ..ttt 408
2. ASSEESALES ..ttt 412

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 W Page xiii



COBRA: The Developing Law

XIIL. [RESEIVEA] «eeeeeeeeeeeeeeeeeerererarcerocesecocecscecscssscscscsssssssssssssssssssssssssssssssssssssssasasssssasassssssssssssssasssasssnsnses 451

XIV. Checklist: COBRA Notices and Other Plan Communications........cccceeireenuniireeneniireeneiireeneniireenasiireenanes 451

AL OVEIVIEW ...ttt ettt e 451

B. Two Most Important COBRA Notices: Initial Notice & Election NOICE ............c.ccouuevuveueinvenainnnnnnnnn. 451

C. Other Mandatory Notices and COMMUIICAIONS ...............c..eeuueeunemueiiaiiieiiaeiieeeeee e 452

1. Notice of Unavailability of COBRA COVEIaZE ... ...ccuuiiiniiieiiiiiieie et 452

2. Notice of Termination of COBRA COVETAZE .....c.uiiuiiniiniiiieieie e ae e 452

3. Qualifying Event Notice to Plan AdminiStrator ..............coviiuiiiiiiiiiiiiiinie e 453

4. Notice of COBRA Premiums Short by Insignificant Amount ..............ccoeeeviiiiiiiiiiniiiniinniieeneen. 453

5. Open Enrollment Materials ..........ouuiiniiniiniiiiei e e e e e e et et et a e 453

6. Individual Conversion POLICY NOLICES ...........couiiiiiiiiiiiii e 453

7. Summary Plan DeSCIIPLIONS .........ouuiuniieiie et e e e 454

8.  Summary of Material MOifICAtIONS .....iuuiiniiniiniiei et e e e e e e ans 454

9. HIPAA Certificates of Creditable COVEIage ...........c.oviuiiiiiiiiiiiiiiiii e 454

10. Disclosures to Health Care Providers ............coviiiiiiiiiiiii e 454

DN o)1 (o) s T:1 I (15311 TN 454

Lo TRSINOCE O8-12 ettt ettt ettt et e e et e e e eaas 455

2. Coupon Books or Monthly Statements (NOt BillS) .......c..couiiiiiiiiiiiiiiiii e 455

3. Confirmation of COBRA EIECHOM ... c.uiiuniiiiiiiiieii et 455

4. Notice of Extension of COBRA COVEIage.........c.uviumiiuiiiiiiiiiiiiieii et 455

5. Notice of Denial of COBRA Coverage Due to Gross Misconduct .............ccoveeuviiiiiiiiniiinennnennne. 456

6. Termination Notice at Expiration of Maximum Coverage Period ...............ocooviiiiiiiiininininnan.. 456

7. Notice of Change in COBRA Premium............ooooiiiiiiiiiiiiiii e 456

8. Late Premium Payment Reminder Letters ...........c..oouiiiiiiiiiiiiiiii e 456

9. Change of Address FOTIM .......ouuiiniiiiii e e e e et e et e e aaanas 457

10. Letter to Dependent Child Regarding Loss of Dependent Status ...............cccociviiiiiniiiiiininennne, 457

11. Spouses or Dependent Children Dropped From Coverage ............c.oeeueiiniiniiiiiiiiiineiieiieannes 457

12. Letter to Qualified Beneficiaries Attaining AZe 65 .......cuuiiniiniiiiiiiiei e aeanes 457

E. COBRA AdminiStration PrOCEAUIES ............c.oeueuiueieeeesee ettt 457

F. A Word of Caution About COBRA Administration SOftWaIE..............ccviuuiiuiiiiiiiiiiieiieeiieeeeeen 458
G. Compliance Checklist and Roadmap: What Should Plans Do About the DOL’s 2004 Final

Regulations Regarding COBRA’S NOLICE PIOVISIONS? ....oc.vvueueiieiieiieeieiieeeieaieieeieeeeeeeaieeeaiaenn, 458

1. Compliance Deadline. ............oiuiiiiiiiiii e 459

2. Compliance Checklist and Roadmap ...........coouiiiiiiiiiiiiiiiniii e 459

H. Flowchart of COBRA ACHON ItCIMS ......c..euuiiieiieiieiee et 462

XYV. The COBRA Initial Notice, the SPD and Other DiscloSure ISSUES .....cccceeeueererecerraceccacecrecaceocacsscacascocansaes 469

A. IIEFOAUCHION ...ttt 469

B. The COBRA Initial NOtiC€ REQUITEIICNL ........c.vueeueeieeieeiee e et ee e e e ee e teeeeevaeaieeanas 470

C. What Information Should the Initial Notice CONAIN? ...........c.ceuveuviuiiniiiiiiiieieiieiieeie e, 470

1. Plan Name, AdAIess, €IC. «.vuuininiiniit ittt e e e e et 470

2. General Description of Continuation COVEIAZE .......uvuueiniineineineineieieieieieieiereteaeaeaneaaanas 470

Description of Covered Employee/Qualified Beneficiary Qualifying Event Notice
Requirements and Plan Procedures ...........cooviiiiiiiiiii e 471
4. Description of Qualified Beneficiary Disability Notice Requirements and Plan Procedures............. 471

Page xiv B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

5. Explanation of Importance of Current AddIeSSeS ........uvuueiniiniiniineieieiei e ae e aeieanes 472
6. Statement Regarding More Complete Information ..............c..coooeiiiiiiiiiniiiniiiii e 472
D. The DOL’S MOdel INTtIAl INOLICE .........ceuoeeeei et 472
1. Additional Items Of DISCIOSUIE. ... c..utuuiiiniiiiiiii et eaaes 473
2. Issues Created by the DOL’s Model Initial NOtCE ..........couviiuiiiiiiiiiiiiiiiinie e 477
E. Initial Notice for Employers Maintaining Multiple Group Health Plans.....................cc.ccoveuiviiiiiinaian.. 478
F. Plan Administrator Must Provide the INitial NOUICE ................ocuuveuneeuiiiiiiieiiieiiieiee e 479
1. Plan Administrator Named in Plan Instrument ...............ooooiiiiiiiiiiiiii e 479
2. Plan Sponsor as Plan AdminiStrator ............couuuiiiuiiiiiiiiii i 479
G. Covered Employee and Spouse Must Be Provided With Initial NOtICE ..............ccccvvuveuevnviniiniinaennnnnnn. 480
1. General Rule: Covered Employee and SPOUSE...........ccouiiiiiiiiiiiiiiiiii e 480
2. INOLICE t0 SPOUSE ... ettt ettt ettt ettt et ettt et e e et et et e et e et e e aa e et e et e eaeeb e ataeanaas 480
3. NOHCE tO CHILAIEN .. c.uiiieii e et eaaes 481
H. When Must Initial NOtice Be Provided?..............c.oeueueuiiiieeeieee et 482
1. DOL Regulations Provide 90-Day Notice Period ..............c.ccouiiiiiiiiiiiiiniiiiii e 482
2. When Is Initial Notice Considered to Be Provided?.........c...coiiiiiiiiiiiiiiiniiini e 483
3. New Initial Notice Required When Employee or Spouse Changes Coverage?..............c..ccveeunennne. 483
4. New Initial Notice Required When There Is a Change in Coverage Provider?.............c..cc..oooeeniee. 484
5. New Initial Notice Required When There Are Significant Changes in COBRA or in the Group
Health PIan? ..o et 484
1. What Happens If Initial Notice Is Late or Not Provided at AIl?.............c..c.cocuiiiiiiiiiiiiiiiiiiiieiiieiieeeann, 485
1. General Consequences of Initial Notice Failures.............ccoveiiiiiiiiiiiiiiinii e 485
2. Notice Deadlines May Not Be Enforced Against Employees and Qualified Beneficiaries
Unless They Are Properly Disclosed in Initial Notice or SPD.........c.cccoiiiiiiiiiiiiiiiiiiieean 485
J. How to Send the Initial Notice and Prove That It Was Sent.............cccoveuviiiiiiiiiiiiiiiiiiiiiieiieeeeennn, 489
1. Certain Delivery Methods Are Approved Under DOL’s General Disclosure Regulations................ 489
2. Furnishing of Initial Notice Must Be Adequately Documented ..............ccoveiiiniiiiniiniiniieineineanes 492
3. Single Notice Mailed to Covered Employee and Spouse Residing at Same Address? ..................... 493
4. Notice Sent by Third-Party Administrator (TPA) .........ccooiiiiiiiiiiiii e 494
K. Must Initial Notice Be Translated Into Languages Other Than English? .............ccccoevvvvvieeiivineinnnnnnnnn. 497
L. ADA Accommodation for Initial Notice to Disabled Qualified Beneficiary? .............cc..ccccceveeuieiicainn.. 497
M. Coordinating HIPAA Notices Regarding PCEs and Special Enrollment With Initial COBRA
INOLICE. ..o 497
N. Requirement t0 FUIMISH SPD ...........c.ovuiiuiiieiei ettt ettt et et te e e eeaeeaes 498
O. SPD Must Contain COBRA INfOIMALION. ............c.ceuviuiiniiiiiiieieie ittt 498
P. What COBRA Information Must an SPD CONtAIN? ................c.cveuiiuieiiiiieiie e 498
1. DOL’s SPD Regulations Affect Disclosures About COBRA...........cooiiiiiiiiiiiiiiiiicceeen 498
2. DOL’s COBRA Regulations Affect SPD DiSCIOSUIES ..........c..ccuuiiiiiiiiiiiiiniiiiiie e 499
3. Disclosure of Interaction of COBRA and Other Plan Provisions ............cc.ccoviiiiiiiiiiiiniiniinennn.. 501
Q. May SPD Substitute for Initial COBRA NOLICE?...........cuuviueeeieieieieiete e et ee e aeeeeieens 502
1. The DOL’s COBRA Regulations Expressly Permit Combined SPD and Initial Notice ................... 502
2. Delivery of SPD Used as Initial Notice Must Meet Initial Notice Delivery Requirements................ 502
3. EBIA Recommendation: Stand-Alone Initial Notice Is Still Preferable...................c..ccooooi 503

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 W Page xv



COBRA: The Developing Law

XVI. Employer’s Qualifying EVent NOtICE ...ccuceiuiiiriieniieiianiiaicrascruscrnsississisestsssrsssssssesssosssasssssssasssnssssssssss 507
A. Introduction to the Qualifying EVent INOLICE .............couoiuueiuiiiiiiiiieiiieiie e 507
B. Employer Must Notify Plan Administrator of Certain Qualifying EVents................ccccccoeuuveeuneenninnnean. 508

1. Content of Employer’s Qualifying Event NOtCE..........cciiiiiiiiiiiiiii e 509
2. When Qualifying Event Notice From Employer Is Deemed Timely...............c...coocooiini. 509
3. Consequences of Timely Qualifying Event Notice From Employer ............c..ccoooiiiiiiiiininnn.. 510
4. Ignorance of COBRA Obligations Does Not Excuse Untimely Qualifying Event Notice................. 510
5. Consequences of Untimely Qualifying Event Notice by Employer................c...coooi. 510
6. Inadequate Employer Notice Can Create COBRA Liability for Employer...............cooccoiiiiiiiin.i. 512
7. Family and Medical Leave Act of 1993 (FMLA) .....oiuiiniiiiie e 512
8. Delayed Commencement of Notice Period Coupled With Delayed Commencement of
Coverage Period (Delayed-Employer-Notice Rule) ............c..oooiiiiiiiiiiiiiii e 513
9. Multiemployer PIANS. ......c..uiiiiiiiiiiii e 514
10. Notice of a Second Qualifying Event Under the Multiple Qualifying Event Rule .......................... 514
C. Electronic Qualifying EVEnt INOTICES?............ccouiuuiiiiiiiiiiieiii e 515

XVII. Notices From Covered Employees and Qualified Beneficiaries ......c...ccceucieuiiuiiiniiiniieiieiiiniieniieniiencnnnes 521
AL INITOAUCHION ... 521
B. Timetable for Notices to the Plan Administrator and for Offering, Electing, and Paying for

COBRA COVEIAZE ... et 523
C. Notices Provided by the Covered Employee/Qualified Beneficiary to the Plan Administrator ................ 523
1. Notice of Qualifying Event (Divorce, Legal Separation, and Child’s Losing Dependent Status
UNAer the PIAN) ... ..o et e e et e e e aa e 523
2. Notice of Second Qualifying EVENt...........cooiiiiiiiiiiiiii e 523
3. Notice of Disability Determination ...............ceuviuuiiuiiueiiei e e e eaaaas 524
4. Notice of Change in Disability STatUs ........couiiniiniiniiiii e e e e 524
D. Plan Must Establish Reasonable NOtICE PrOCEAUIES. .............c.veuieueeuieiiiieiieiieiieeieeie e 524
1. What Are Reasonable Procedures? .............cooiiiiiiiiiiiiiiiiiiii e 524
2. Consequences of Failing to Establish Reasonable Notice Procedures .............ccovvvviiiiiniiniiniinnnn.. 526
E. What Deadlines May a Plan Impose for Notices From Covered Employees/Qualified
BENEIICIATIES 7 ..ottt ettt ettt ettt 528
1. Notice Period for Notice of Qualifying Event.............ccooiiiiiiiiiiiiiiiiiii e 528
2. Notice Period for Notice of Second Qualifying Event.............ccooiiiiiiiiiiiiiiiiiii e 530
3. Notice Period for Notice of Disability Determination ................cccoeeiuiiiniiniiiniiiiiiieeeennnes 532
4. Notice Period for Notice of Change of Disability Status .............ccooeiuiiiiiiiiiiiiiiiiiiniinie e, 534
F.  When Has the Covered Employee or Qualified Beneficiary Provided a Notice?...............ccccccveeuveenn.... 534
G. Consequences of Late Notice by Covered Employee or Qualified Beneficiary ..................cccccccooeeenn... 535
1. Consequences of Late Qualifying Event NOtICe .. .......ccuiiiiiiiiiiiiiiiie e 535
2. Consequences of Late Second Qualifying Event NOtICE .........ccuviniiiiiiiiiiiiieiee e 536
3. Consequences of Late Disability NOtCE............oeuuiiiiiiiiiiiiiiii e 537
4. Consequences of Late Notice of Change in Disability Status............c..coviiiiiiiiiiiniiniiiin, 538
H. Content of Covered Employee/Qualified Beneficiary NOLICES ............veuevuveueineiieiiiiieiieiiaiieeiaiieenannnn, 539
1. Who May Provide the Notice to the Plan AdminiStrator?................cocceeviuiiiiiiiiieiiiiiiiiiieiiieiieeiieea, 539
J.  Plan May Waive Noncompliance With Notice REQUITEMENLS ..............c.coeuuiiuiiuiiiieiiieiiaeiiaeeeeen, 540
K. If Plan Knows of Qualifying Event or Second Qualifying Event, Must Qualitied Beneficiary Still

PrOVIAE INOLICE? ... ettt ettt 540

Page xvi B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

1. Is Inquiry NOtiCe SUTTICIENI? .....iniieii ittt e e e e et e e eanes 541
2. Some Courts Have Imposed Limits on Inquiry NOtICe ............ccoeiiiiiiiiiiiiiiiiiic 541
3. Acting on Actual Knowledge of Qualifying Event Protects Plan From Adverse Selection ............... 542
4. Fiduciary Duty to Investigate Whether Qualifying Event Has Occurred ..............ocoeeveiiiiniiniannn... 543
L. Notice From Qualified Beneficiary to Plan Administrator of Event That Permits Early Termination
OF COBRA COVEIAZE ...t 543
M. EICtIONIC INOLICES? ..ottt 544
XVIII. COBRA Election Notice and Notice of Unavailability ........cceoceuiieiinrincsincnininensiesionsionsrascrascrnsssnssnens 547
W W /117 (o e 1 o1 To) 1 BT 547
B. Consider the Election Notice to Be Plan’s “COBRA Insurance POliCY”..............ccccuiiiiiiiiniiinainianea, 547
1. Timely Election Notice Reduces Adverse Selection .............ceuiviiiiiniiniineiieiieiieeeei e 547
2. Proper Election Notice Binds Qualified Beneficiaries..............c..ooeiiiiiiiiiiiiiiiiii s 548
C. Plan Administrator Must Provide Election Notice and Notice of Unavailability ....................c............. 548
1. Who Is the Plan AdmIniStrator? ...........cc.eeuiiiniiiniiin it et ei e et e e eaanes 549
2. Can There Be a De Facto Plan AdminiStrator? .........c..ceueeniiniiniiniieieic e 550
3. Plan Administrator Remains Liable for Notice Obligations..............ccoveeuiiiiiiiiiiiiiiiiiiiineineanne. 551
4. Co-Fiduciary Is Not Plan Administrator Responsible for Providing Election Notice ...................... 551
5. Successor Plan Administrator May Be Responsible for Prior Administrator’s Failure .................... 552
6. Plan Administrator Not Excused Because Qualified Beneficiary Aware of Rights ......................... 552
D. What Information Must the Election Notice CONtAIN?..............c.veuneeuiiiiiiiiiiieiiieiieiieeeeeeeeeeee, 552
1. DOL COBRA Regulations Election Notice Content Requirements.................c.ccoeeeiiiiieiieinenn... 552
2. DOL COBRA Regulations Require Written NOTICE ......c..cuuuiitiiiiiiiiiieiiieiine e 555
3. Other Items to Include With Election NOUCE..........cc.oieuiiiiiiiiiiiiiiiiiin e 556
4. Case Law Assessing Adequacy of Election Notices (Before 2004 Final DOL COBRA
REGUIALIONS) ..ottt et et e 556
5. Case Law Assessing Adequacy of Election Notices (After 2004 Final DOL COBRA
REZUIALIONS) ..ttt et ettt et et et e et e e e e eans 558
E. The DOL’s Model EIECHION INOUICE .......c..euueeieiieeieeee ettt 558
1. Additional Ttems Of DISCIOSUIE. .......cuiuiiniiiiiiii e 559
2. Disclosures That Ought to Be in Election Notice but Are Not in the DOL’s Model ........................ 561
3. Issues Created by the DOL’s Model Election NOLICE .......vuuviniiniiniiiiieieieieieieieieieie e eieanes 563
F. Election Notice for Employers Maintaining Multiple Group Health Plans..................c..cc..cccocoieiiiiinii. 564
G. When Must the Election NOtICe B SENE?............cccuuiiiiiiiiiiieiiiieiiie et 565
1. Basic Rule: Deadline Is 14 Days After Qualifying Event Notice to Plan ................cc.ocoviiiiniinni. 565
2. If Employer and Plan Administrator Are Same, Deadline May Be 44 Days After a Qualifying
Event That Requires Notice From Employer to Plan.................cc..co, 567
Must Election Notice Be Sent or Received by Notice Deadline? .............cooeeviiiiiiiiiiiniiineienn. 568
4. With Multiple Qualifying Events, Must Plan Provide Notice of Extension Due to Second
QUAlITYING EVEINLT ..ottt et et e et et et e et et e e e e e 569
Is Notice Required When Qualifying Event and Termination of All Plans Are Simultaneous? ......... 570
6. Election Notice Deadline in Connection With FMLA Leave ............ccooeeiiiiiiiiiiiiniiiiiiineie, 570
7. Election Notice Deadline for Multiemployer Plans..............ccooiiiiiiiiiiniiiniiieeeeean 570
H. What Happens If the Election Notice Is Late? ...............c.cccuiiiiiiiiiiiiiiiiiiieiie e 570
1. General Consequences Of Late NOTICES ......cc.uiiuiiniii it e e e 570
2. Late Election Notices and Insured Plans or Self-Insured Plans With Stop-Loss Insurance ............... 571

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xvii



COBRA: The Developing Law

I Each Qualitied Beneficiary Must Be Furnished the Election NOUCE.................cccevuveueenveiaineinaiiennannnn. 571
1. Qualified Beneficiaries Are Entitled to Notice of COBRA Rights .................coocoo 571
2. Multiple Qualified BeNefiCIAries ..........ccuuiiuiiiniiiiii e 572
3. Separate Notices Are Required When Qualified Beneficiaries Live at Different Addresses ............. 574
4. Address Used for Election Notice Must Be Substantiated .............cocoviiiiiiiiiiniiiineeen 574
5. Best Practices to Ensure Notice Is Provided to All Qualified Beneficiaries.............................c.... 576
6. Situations in Which Notice May Go to Someone Other Than Qualified Beneficiary....................... 576
J.  Sending the Election Notice and Proving It Was Sent ................cccccooiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieieeiee 579
1. Certain Delivery Methods Are Approved Under DOL’s General Disclosure Regulations................ 579
2. Proving That the Election NOtiC& Was SENL .......ouuiiniiniiniiiieieie e e ae e eaeanes 582
3. Notice Sent by TPA ... o et 594
K. Must Election Notice Be Translated Into Languages Other Than English? ................c..ccccccocevveennana. 594
L. ADA Accommodation for Election Notices to Disabled Qualified Beneficiary?..............cc.ccccovvuvuuen... 597
M. Coordinating HIPAA Certificate of Creditable Coverage With COBRA Election Notice ...................... 597
1. Background on HIPAA Certificate of Creditable Coverage Requirement................ccoveevneennneenn. 597
2. Certificate of Creditable Coverage May Be Provided Along With COBRA Election Notice ............ 597
N. Notice of Unavailability Of COBRA COVEIAZE..........cc.euueiieiiieiieeieeeee e 597
1. DOL’s Notice of Unavailability Requirement ...............cooviiiiiiiiiiiiiiiniiin e 597
2. Who Is Entitled to a Notice of Unavailability? ...........couiiiiiiiiiiiiiii e 598

3. Should a Notice of Unavailability Be Sent in Response to a Notice That Does Not Comply
With the Plan’s Reasonable Procedures?. ... .. ..o 599
4. What Information Must Be Included in the Notice of Unavailability? ...............coooiiiiiiniininn. 600
5. Delivery of Notice of Unavailability of COBRA COVErage ...........euuviuiiniiniiiiiiieieieieieineineanes 600
6. Applicability of DOL’s Claims Regulation to Notices of Unavailability of COBRA Coverage......... 601
7. Applicability of $110 Per Day Statutory Penalties Under ERISA .............cooiiiiiiiiiiiiiiiiiinieeeeeeee 602
8. A Notice of Unavailability May Be Helpful Even If Not Required by DOL Regulations.................. 603
XIX. COBRA Elections by Qualified BeneficIaries.....cc..ceoveiruiruiiruiiriiiiiniiniciniiiisieiieiiocrasrsssrasssasssesssens 611
A. COBRA Coverage Is Not Automatic but Must Be Affirmatively Elected...................cc.ccoovuiviiiiiiniian.. 611
YR 17111 YooY i =) (<Ter s To) BSOS 611
1. Minimum 60-Day Election Period ...............ccoiiiiiiiiii e 611
2. Special Second 60-Day Election Period or Certain Displaced Workers...............ccooeiiiiiiiieininnn.. 613
3. Special Extended Election Period Under ARRA ..ottt 613
C. Calculating 60-Day Period When Election Notice Is Mailed ..................c...cccooviiiiiiiiiiiiiiiiiiaiaannn.. 613
1. Long-Standing “Date Sent” RUIE..........couiiiiiiiiiiii e 613
2. Erosion of “Date Sent” Rule to “Date Provided” or Even “Date Received” .............cc.ccoveeiiiiiinne. 614
3. “Date Sent” Rule Apparently Adopted in Preamble to DOL’s COBRA Regulations ...................... 615
4. Has the Law Changed Enough to Require a Change in COBRA Procedures? .............cc.ccoveenienneen. 615
D. Tolling the EIECtiONn PEITOU. .............c.ovueeeeieeieeiee et et et e et et et e et e ae e eeeaeeeeaes 621
E. Form and Effective Date Of COBRA EIECHON ............c.ccuieuiiiiiaiieeeeeeieee ettt 621
1. No Form or Writing Requirement in StAtlte ...........c..veuiiuiiiiiiiiii e e eeaaes 621
2. To Whom Must Election Be Sent?.........c.oooiiiiiiiiiii e 621
3. When Election Form Is Mailed, When Is Election Effective? ...............cooiiiiiiiiiin, 622

4. Qualified Beneficiary Should Document That Election Form Was Returned to Plan

AMINISTIATOT ... et ettt ettt e et et et e e e e et e eaa e eaas 622

Page xviii B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

F.  Who May Elect COBRA for a Qualified BENefiCIArY? ...........cvuuveueeueeneiieiieieiieieiiaieeieeeeiaeieaiennnn, 622
1. Each Qualified Beneficiary Has Independent Election Rights....................ooc, 622
2. Covered Employee or Spouse May Elect Coverage for Other Qualified Beneficiaries .................... 623
3. But Spouse May Not Decline COBRA Coverage for Other Spouse ...........cco.eeunviieiniiniiniiiineinennns 623
4. Elections by Representative of Qualified Beneficiary .............c...cooooiiiiiiiiiiiin e 623
5. Independent Election Rights Can Raise Problems for the Plan Administrator ..............cc.ccoeeeueenne. 624
G. Electronic COBRA EIECHONS? ..........cccuueiiiiiiiiiiiiiiieiiee et 625
H. Confirmation by Plan Administrator of COBRA EIECHON. ..............c.ccccoviuiiiiiiiiiiiiiiiiiiiiieiieieieeca 626
I Qualified Beneficiaries May Waive COBRA ............coouiiiiiiiiiie e 626
1. Qualified Beneficiaries May Waive the Right to Elect COBRA Coverage ...........cccoevvvinviniinennanne. 626
2. No Effective Waiver of COBRA Election Rights During Election Period ...................c...c..co..... 626
3. A Qualified Beneficiary May Not Waive Another Qualified Beneficiary’s Right to Elect
COBRA ettt 626
4. Any Waiver Must Be INfOrmed ..........ooviiiiiiii e 627
5. Employer Must Not Use Strong-Arm TactiCS.........ccuuiiuiiiiiiiiiiiiiiiii e 627
6. Use of Waivers in Election FOIMS .........cc.ooiiiiiiiiiiii e 628
T. ADLCIPALOTY WaAIVEIS .. euiteint ittt ettt et et et et et et et et et ea et e e et et et e e et et esneaneanaes 628
8. Waiver of Existing COBRA COVEIAZE .......ccuuiiiiiiiiiiiii i 628
9. Qualified Beneficiaries May Waive COBRA Coverage in Favor of Alternative Coverage............... 628
10. Release of Claims in Consideration for Employer’s Payment of COBRA Premium ....................... 631
XX. Coverage During COBRA Election & Premium Payment Periods........ccccccceruiruiiieiieiiniincinncinncrnncennnnens 641
Al INITOAUCHION ... et 641
B. COBRA Coverage During Election and Premium Payment Periods...................cccccceeuieeuniennienninnn. 642
1. Indemnity or Reimbursement Plans ... 642
2. Plans That Provide Services (Such as HMOs and Walk-In CInics)...........cccoeeieiniiiiiiiiiiieieeneanen. 643
3. Coverage for Which Qualified Beneficiaries Enroll During Open Enrollment or Special
ENrollment........ooouiiiiiiii e 644
4. Coverage Elected During Special Second Election Period Under Trade Act of 2002 ...................... 645
5. Effect of DOL Claims RegUIAtION. ... ...ccuuiitiiiiii et e e 645
C. Coverage During Election Period After Waiver Is REVOKed ................cccvuuveueiiiiieiiiieiiiieiiiiiainannnnn, 646
D. Health Care Provider Inquiries About Status of Qualified Beneficiaries ...............cc..cccceeveeeeiueincainn.. 646
1. Disclosing Information About COBRA Status During Election Period...............cc.ocooiiiiiiinin.. 646
2. Disclosing Information About COBRA Status During Premium Payment Periods......................... 647
3. Who Should Be Responsible for Making Disclosures to Providers?...............c...coooiiiiniininnnn. 648
4. Plan Liability to Providers for Failure to Make Proper Disclosures During Premium Grace
PITOAS. ..o 648
XXI. How the Plan Determines the COBRA Premitlm.......cccceeiieuiieniieniieiiniiiniiiniieniiieiieiieiieieeiieeieeeieesseenee 661
W W /117 (o e 1 o1 To) 1 BT 661
B. Determining the “Applicable Premium”— General PrincCiples................c.cooeuiiuiiiiiiiiniiniinainianea, 661
1. Applicable Premium Is Cost to Plan of Providing COVerage.............cveuiiiiiiiniiiiiniiieiniieeieinaanes 661
2. Cost to Plan Includes Both Employer- and Employee-Paid Portions ..................cooooiiiiiin.i. 662
3. Cost to Plan Includes Cost of Providing COBRA ... .. .ottt 662
4. Applicable Premium Must Remain Fixed for 12-Month Determination Period............c................. 663
5. A Plan Sponsor May Have Multiple Applicable Premiums ...............coooooiiiiiiiiiiiii, 666
6. Applicable Premium Issues Created by Differing Family Coverage Units...............ccoeeieiiiinennn.. 667

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xix



COBRA: The Developing Law

7. Applicable Premium Issues Created By Wellness Program Premium Discount ...........c................. 667
C. Applicable Premium for InSured PIANS ...............cccccoiiiiiiiiiiiiiiiiiiiii i 668
1. Cost to Insured Plan Is Cost of INSUTANCE ..........ccouuiiiiiiiiiiiiiiiii e 668
2. Multi-Rate Structures for Different Family Coverage Units Under Insured Plans .......................... 668
3. Age-Based Premium Rates..........oooiiiiiiiiii e 673
D. Applicable Premium for Self-INSUred PIANS ..............c..oeuuiiuiiiieiie et 674
1. Applicable Premium for Health FSAs and HRAS ..ot 674
2. Past Costs Adjusted by “Implicit Price Deflator” ... 674
3. Plan Information Required for Reasonable Actuarial Estimate............c..ccooeiviiiiiiiiiniiniineinennn.. 674
4. How Stop-Loss Insurance Premiums and Reimbursements Are Treated .............c.covvnviiiniiniennn... 674
5. Determination of Medical Claims Cost for Review Period...............cooooiiiiiiiiiiin 675
6. Trend Factor: Deriving Medical Claims Cost for Determination Period..................coocoiiiiinn. 675
7. Adding in Administrative Costs (Including Stop-Loss Premiums) ............ccccoeuviiiiiiiiniiniiniineinenn... 675
8. Determining the COBRA Applicable Premium by Family Coverage Unit............c...c...cccceeinnen. 675
9. Illustration of Applicable Premium Calculation by Actuary for Self-Insured Plan.......................... 676
E. Charging for COBRA —The COBRA PreMilM ............cc.vuuviueiuieuaiieiieiieeieeieaieeiaeiesieaieeneeiesnesnennnn, 677
1. Plan May Generally Charge Up to 102% of Applicable Premium..................coooiiiiiiiiiiinn.., 677
2. Plan May Charge Up to 150% of Applicable Premium for Disability Extensions..........c...cc...c......... 678
3. State Laws Requiring Smaller Percentage Charge...........c.oeuviiiniiiiiiiiiiieieiee e 680
4. COBRA Premium May Change Annually (With Each 12-Month Determination Period) If
Applicable Premium Changes...........ccouiiiniiiiiiiiiiii et 680
5. COBRA Premium May Change During Determination Period in Limited Situations...................... 681
What If a Mistake Is Made When Determining or Communicating COBRA Premiums?................. 685
Consequences of Charging Excessive Premiums ..............ooooiiiiiiiiiiiii e 685
XXII. COBRA Premiums: Payment Deadlines and Other Rules........cccccieiiuieiniieniiiienieiienieiienceciencecsescassanes 701
A. Paying the COBRA Premium: Deadlines and Grace Periods ...............coeuuveueeuveueeneinaiieiiaineeiaiinanannnn, 701
1. COBRA Premium Payment Is Made When Sent..............c..ooooiiiiiiii e 701
2. Initial Premium Payment Is Due 45 Days After EIection ..............cooooiieiiiiiiiiiiiiniiiiiinineiean 702
3. Grace Period of 30 Days or Longer Applies to Subsequent Premium Payments............................. 704
4. Payments for Changes Made to COBRA Elections at Open or Special Enrollments ....................... 705
5. Calculating the 45-Day Initial Premium Payment and 30-Day Grace Periods...............cc.ccoieeniianii. 706
6. Qualified Beneficiary Must Ensure Timely Payment ..............ccoooiiiiiiiiiiniiiiiii e 707
B. Premium Payment MEtROAS ...............c.ooiuiiiiiiiiiiiieii e 708
1. Offer of Monthly Installments Is Required .............coiiiiiiiiiiii e 708
2. Required Payment and Collection Procedures Otherwise Are Up to Plan.............cccooviiiiiiiiniininn.. 708
3. What Payment Methods May a Plan Require or Permit?...............coooiiiiiiiiii s 709
4. Withholding COBRA Premiums From Severance or Other Separation Payments .......................... 710
C. Persons Other Than Qualitied Beneficiary May Pay COBRA Premitm................ccccvuuevuveueenvennennnnnn.. 711
1. Premium Payments by New EMpPIOYET ..ottt 711
2. Premium Payments in DIVOICE.........couuiiiiiiiiiii e 712
3. State Medicaid Programs May Pay .........c..ouiiiiiiiiii e 713
4. Legal Representative May Pay............cooiiiiiiiiii e 713
5. Premium Payments by COBRA EMPIOYET .....c..iuuiiiniiiiiiiiiii e 713
6. Premium Payments by ANOther INSUTET..........c.uiuniiniiiiiie e e e ae s 714

Page xx W 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

7. Premium Payments by Hospital or Other Provider ..............cooviiiiiiiiiiniiiiiii e 714
8. Premium Payments by Union for Striking Employees............c..ccooiiiiiiiiiiiiee, 714
9. Premium Payments by NONDPIOTILS ........uiiiuniiiiiiiiiiiii e 714
D. Dealing With OVErdue PreIIUITIS ..........vueuniueeueieeeiee ettt eaieeeeetieeeteeeteaieeaeaieeieaieeneeieeaeaaeennes 714
1. Plan Not Required to Inform Qualified Beneficiary That Payment Is Overdue .............................. 714
2. Plan or Employer Action Can Create New Due Date or New Grace Period .............c..cooeoiiiiianni. 715
3. Plan Generally Not Required to Accept Late Premium Payments.............ccooviiiiiiiiiiiiiniiniiniinnn.. 715
4. Must Late Premium Payments Ever Be Accepted?.............coiiiiiiiiiiiiiiiiiiiiii e 716
E. Premium Shortfalls, Bounced Checks, and Other Payment Problems ....................cccceoieiuneuniieeinaennn. 716
1. Premium Payments Short by Insignificant AMOUNE ...........uviuiiiiniiiiiiieieee e e aeanes 716
2. Bounced Premium Payment Checks............ooooiiiiiiiiiiiii e 719
3. Employer Fails to Forward COBRA Premiums to Insurance Company .............cccceeevunveiinneennnnnnn. 719
4. Payment Problems Arising From Change in INSUIer ..............coouiiiiiiiiiniiiiiiiiiee e 720
F. Advance Credit Payments Under the Trade Act 0Of 2002.............c..ccouiiiiiiiiiiiiiiiiiiiiiiieiieeieeeeee 720
G. Health Care Provider Inquiries About Coverage During Initial Premium Payment Period and Grace
PEIIOMS. ... 720
H. Tax Treatment of COBRA Premium Payments and BENETILS ...........ccc.veuviuveueiniiieiiiiiaiieiieiieeiaiieanannnn, 721
1. GeNETaAl RUIES ... cutitiii e 721
2. Pre-Tax Payment of Some COBRA Premiums May Be Made Through Cafeteria Plans................... 721
3. COBRA Payments by Former Employer Are Not Part of Employee’s Gross Income ..................... 721
4. Payments by COBRA Employer Directly to Employee for COBRA Coverage May Be Subject
EO FICA TaX ettt et ettt et et e et e et e e e eaas 722
5. COBRA Premium Payments By New Employer to Former Employer’s Plan...............c...c...cooooe.i. 722
6. COBRA Premium Payments From HSA Are Not Includible in Gross Income ..............ccceveneennan.. 722
7. COBRA Premium Payments From Archer MSA Are Not Includible in Gross Income.................... 722
I.  COBRA Premiums and Cafeteria PIan ISSUES................c..cvieuueeiiiiiiiiiniiiieiiiieiiiiee e 722
1. Paying for COBRA Coverage on a Pre-Tax Basis Through a Cafeteria Plan................................. 722
2. The Cafeteria Plan Requirement of Prospective Elections................ccccoooiiiiiiiiiiiiiiininnn. 725
3. Payment of COBRA Premiums Out of Final Paycheck Through Cafeteria Plan ............................ 725
J. COBRA Premiums: ERISA’s Trust, Exclusive Benefit, Reporting and Bonding Rules......................... 726
1. COBRA Premiums Paid by Qualified Beneficiaries Are Plan ASSets .............c..occeeiiiiiiiiiinnennne. 727
2. ERISA’S Trust REQUITSIMENT . ... c..uitniiiit ittt e e 727
3. Application of Technical Release 92-01 to COBRA Premium Payments ................cooeoveiieinennn.. 729
4. ERISA’s Exclusive Benefit RUle ...........ooiiiiii e 730
5. ERISA’s Reporting REQUITEIMENTS ... c.ueuneiteiiiii ittt et ettt e ea et e e eaaaas 731
6. ERISA’S BOnding REQUITEMENTS ......ovuiiniiniiiiiei et e e e e e e aeanas 733
K. COBRA Premiums and Employer BankrupICy ..............ccoviuuiiuiiiuiiiieiiieiieiiie e 733
L. COBRA Premium Subsidy Under ARRA .........c. oo 734
XXIII. Notice of Termination of COBRA COVEIAZE ...c.cieurierirurcrurcrrscrrsssestaesiastsssssssssssesssasssasssssssassssssssssssss 751
A. DOL’s Termination Notice ReqQUITEMENE .............c..ccouiiuuiiiiiiiiiiiiiiiieiiei e 751
B. When Must a Notice of Termination Be Provided? ................ccccooeiiiiiiiiiiniiiiniiiiieiiiiiiiiaeiiieeeieeean. 751
1. Notice Required When COBRA Coverage Terminates Before End of Maximum Coverage
PeIiOq . ... i 751
2. Notice Must Be Provided “as Soon as Practicable” Following Decision to Terminate COBRA
COVERIAZE . ...ttt e ettt ettt ettt e e e 752

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xxi



COBRA: The Developing Law

C. Who Should Receive a Notice of Termination? ...................c.couoiiiiiiiiiiiniiiiiiiiiiiiiiiiiiiciiiiieeiieec 752
1. Notice Must Be Provided to Qualified Beneficiaries Whose COBRA Coverage Terminates ............ 752
2. Notice When COBRA Coverage Terminates for Failure to Make First Premium Payment?............. 753
D. Required Contents of Notice Of TEIrMINAtION..............cc.veueeueeneiieeieiieeieieeeeeee e eeeeeaeeeeieeieaieeanns 753
E. Delivery of Notice Of TeIMINAtION ..............cc.eeueiuieiiiieiiie e 753
1. DOL’s COBRA Regulations Permit One Notice to All Individuals at Same Address ..................... 753
2. Separate Notices Required When Qualified Beneficiaries Live at Different Addresses ................... 754
3. Must Be Delivered Using Measures Reasonably Calculated to Ensure Actual Receipt.................... 754

F. Coordinating Notice of Termination of COBRA Coverage With HIPAA Certificate of Creditable
COVOIAZE ..ottt et et 754
1. Notice of Termination Delivered Only When COBRA Coverage Terminates Early ....................... 754
2. Notice of Termination May Be Required Before Coverage Terminates ...............c...coeeeuieinneinnennne. 755
G. Applicability of DOL’s Claims Regulation to Notices of Termination of COBRA Coverage ................. 755
H. Applicability of $110 Per Day Statutory Penalties Under ERISA ..................coeviviiiiieeiieeiiieeaiineanann. 756
XXIV. Mistakes Happen: Identifying, Correcting, and Preventing COBRA Compliance Problems................... 761
A. Identifying Common Compliance MISIAKES .............ccuueuuiiiiiiieiie et 761
1. Not Recognizing That Plan Is Group Health Plan................ccoooiiiiiiiiiiiii e 761
2. Not Recognizing That Group Health Plan Is Subject to COBRA ...............ccooiiiiiii 761
3. Not Recognizing That Group Health Plan Is Not Subject to COBRA ..........c..ccoiiiiiiiiiiiiinn. 761
4. Not Providing COBRA Initial Notice to Covered EMplOyee ...........c.cvuviiiiiiiiiiiiiiniiiiieieineaneen 761
5. Not Providing COBRA Initial Notice to Spouse of Covered Employee ..............c...cocoiiiiiiiinn... 762
6. Not Providing COBRA EIection NOTICE .........cuuiuuiiiiiieiieie et 762
7. Not Providing the Election Notice to the Spouse of the Covered Employee..............ccceevnviniinan... 762
8. Failing to Adequately Document Delivery of COBRA Election Notice ...........c...ccoeeviiiiiiiiiinn. 762
9. Delay in Providing COBRA Election NOLICE ..........cccuuiiiiiiiiiiniiiiiiiiineiineii e 762
10. Not Providing Notice of Unavailability..........c.vuuiiniiiiiiiiiiie e aeanes 763
11. Not Providing Termination NOTICE ... .......ccuuiiiniiiiiiiii e e 763

12. Failing to Adequately Document Delivery of the Notice of Unavailability or Termination

INOLICE ..ttt ettt ettt ettt et et e e e e a e eaas 763
13. Failing to Have Reasonable Notice Procedures..............ovuuiiiiiiiiiiiiniiiiieie e 763
14. Calculating or Communicating Incorrect COBRA Premiums ............co.cooviiiiiiiiiiniininnenns 764
15. Not Enforcing Payment Deadlines ............ceuiiniiiniiiiiiie e 764
16. Uncritical Adoption of DOL Model NOLICES ......vvuiiniiiiiniiiiieieie e e e e aaanes 764
17. Inadequate COBRA Notices, Forms, Plan Language, or SPD Disclosures..............cccoceveeuiennnennne. 764
18. Offer of More Than COBRA REQUITES ......ccuuiiiiiiiiitiie et e 765
19. Continuing COBRA Coverage When It Should Have Been Cut Off...............ccooiiiiiiiiniininnnni. 766
20. Not Recognizing a Qualifying Event in Connection With a Leave of Absence .............................. 767
B. Correcting Failures to Offer COBRA ..........cc.cooiuuiiiiiiiiiiie et 769
1. Why Correct Failures to Offer COBRA COVETage? ........uviuiiniiiiiniiieieieieieiee e aeanes 769
2. Correction Under Code § 4980B .......ooninininiiii e 769
3. Judicial Standards for Assessing Retroactive Corrections of COBRA Failures.............c...cco.coeeenii. 770
4. How to Correct Failures to Offer COBRA COVEIaZe ......ovuvvuiiniiiiiniiiiieiieieieei e 770
5. Consider Whether Employer Has Insurance Coverage for Potential COBRA Liability ................... 773

Page xxii B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

C. Withdrawing Offers 0Of COBRA COVETAZE .........oeuueueiueieeeieieee et te et e ee e tee e e aeeeeeens 773
1. Review COBRA Documents, Past Practice, and Facts ...........ccooiiiiiiiiiiieeeea 773
2. Determine Whether to Withdraw Coverage Retroactively, Prospectively, or Notat All .................. 773
D. Terminating Mistaken Continuance 0Of COBRA ............couovueiueiiiieieiieiie ettt 774
E. Correcting Mistakes In Determining or Communicating COBRA Premiums..............c..ccccceeeueenecnn.. 774
1. Mistakes Causing Qualified Beneficiaries to be Overcharged.............c..ccovveiiiiiiiiiiiiiiniininenns 774
2. Mistakes Causing Qualified Beneficiaries to Be Undercharged...............ccovuviiiiiiiiniiiiniiniiniine. 774
F. Proactive Plan Design and Administrative Solutions to Minimize the Risk of COBRA Compliance
PLODICIIIS . ... ettt ettt 775
1. Minimize AdVerse SEIECTION ......c...oiiuiiiiiiiiiiiii e e 775
2. Be Willing to Discuss COBRA Issues With Qualified Beneficiaries but Be Careful With Oral
AGVICR .. 776
3. Prepare and Use Better COBRA Communications to Prevent Improvident Extensions of
COBRA COVEIAZE ....evniiieiie ittt ettt et et e e e e eaaeeas 777
XXYV. Consequences of Failing to Comply With COBRA ........ccccuiiiuiiiiiiiiiiiiiiiiiiiiiiiitiiecrecieieeiesaiesacesees 791
A. Overview of Consequences of COBRA NONCOMPIIANCE .............ceuvvuveueiniiiaiiiiiaiiiiiaiieiiaiieeiaiieanennnn, 791
B. Excise Taxes UNder the COUE ..............ceueueueieieeee ettt 791
1. AmOUNt Of EXCISE TAX ...ivuiiiiiiiiiiiiii ittt et eaa 792
2. Limitations on the Amount of EXCiS€ TaX ......c..veuuiiiiiiiiiiniiiiiii e 792
3. Reporting Excise Taxes On Form 8928....... ... e 793
4. Persons Liable for EXCISE TaX........ciuuuiiiiiiiiiiiiiiiiiii et 794
5. Excise Tax Status Under BanKruptey Law.........coiiniiiiiiiiiie e 795
C. $110 Per Day Statutory Penalties Under ERISA ............c..ooiiieiiiieiiiiis e 799
1. Statutory Penalties for Failure to Provide Certain COBRA NOICES ........ccouviiiiiiiiiiiiiiiiineiinnn, 799
2. Statutory Penalties for Failure to Provide Requested Documents. ............c.oeuviiiiiniiniiniiiineinennes 811
D. Suits for COBRA Coverage Under ERISA ...........co.coeuiiiiiiiieiee et 813
1. Court May Award Damages for Incurred Medical Expenses Less COBRA Premiums.................... 813
2. Court May Award Future Coverage for Remainder of Maximum Coverage Period........................ 817
3. Court May Award Equitable Restitution in an Appropriate Case.............coceuveeurirniiineineinnennnennne. 817
4. Court May Award Conversion Coverage Right ..........c..ccooiiiiiiiiiiiiiii e, 817
5. Court May Impose Certain Injunctive Relief..............c.cooiiiiiiiii e 817
6. Court May Entertain Estoppel Claims to Redress Plan Misrepresentations That Can Vary
Terms of PIan DOCUMENE .......c.iuiiniiiii e 818
7. Who Is Liable for Court-Awarded COBRA COVErage?.........c..oeevuuiiiiiieiiiniiiineiiieiiieeiineeiineeen, 819
E. “Other Relief” Under COBRA: Possibility of Damages Beyond Penalties and COBRA Coverage.......... 825
1. In General, ERISA Provides Limited Remedies.............ccooiiiiiiiiiiiiiii e 825
2. Special “Other Relief” Language of COBRA Penalty Provision ............c..ccooiiiiiiiiiiiiiniininnnn.. 825
To Date, No Published Case Has Awarded Extra-Contractual Monetary Damages as “Other
Relief” for Inadequate NOTICE ......vuiniineie ittt e e e e et e e e e e aneana e 826
4. But Potential for “Other Relief” Remains When Notice Is Not Provided or Is Inadequate................ 828
F.  Court Award of Interest and AttOINEYS FIEES ........ccueuuiieiiiee et 828
Lo ATEOTIIEYS” FFEES ..euiniiiii ittt et et e et e et et et et et anas 828
2. Pre-Judg@ment INTEreSt .........couiiiiiiiiii et 829
G. Procedural Issues in COBRA Lawsuits Under ERISA ..........cccoooiiiiiiiiiiiiiiiiiiiiiieiiiieiieecieeceec 830
1. Claimant Typically Must Exhaust Plan’s Administrative Remedies............cc..ccooeiviniiiniiininnen.. 830

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xxiii



COBRA: The Developing Law

2. Claimant Must Have Standing to SUE .........ouuiiniiiiniiie e e e aeanes 833
3. Statute of Limitations May Preclude Suit ... 834
4. Claimant May Be Required to Arbitrate COBRA Claims ...........ccoeiuiiiiiiiiiiiiiiiiiiinineieeieean, 834
5. CIASS ACHION ..evuiiiiiiiiii e 835
6. Certain Claims May Be Brought Only in Federal Court...............coeiiiiiiiiiiiiiiii e 835
To REMOVAL oo e 835
8. Are Jury Trials Available for COBRA Claims? ......cuuiiniiniiniiiieiii e e 835
9. Insurance Company for Other (Non-COBRA) Plan Not a Necessary Party to Suit for COBRA
COVERIAZE . ...ttt et ettt ettt ettt e e e 835
10. Post-Trial Evidentiary Hearing on Damages ...........c.veuiiiiiiiiiiiiiiie e 835
11. State Law Counterclaims in COBRA LaWSUit.........c..iiuiiiiiiiiiiiiiiiiiiicin e 836
12. Other Elements of a Claim for COBRA COVEIage...........c..viuiiiiiiiiiiiiiiiiiiiieii e 836
H. Claims for Breach of ERISA Fiduciary ReSpOnSIDIIILY ..............ccoceiiiuiiiiiiniiiiniiiiieiiiieiiieeiiieeceee, 839
1. Fiduciary Breach Claims Under ERISA § 502(2)(2) ..vuvvuiiniiniiiiiieie e 839
2. Fiduciary Breach Claims Under ERISA § 502(2)(3) «.vueuiiniiniiiiiiie e 839
3. Remedies For COBRA Fiduciary Breach Claims .........c..ccuieuuiiiiiiiiiiiiiniini e 840
4. Fiduciary Breach Claims Against Insurers and TPAS.........c.coiiiiiiiiiiiiii e 840
5. Fiduciary Breach Claims Against EMpPIOYEr ..........ccoooiiiiiiiiiiiiiii e 841
6. Possible Fiduciary Duty to Notify Qualified Beneficiaries of Adverse Consequences..................... 841
7. Possible Fiduciary Duty to Investigate Existence of COBRA Rights..........cccovviiiiiiiiiiniiniiniinenn... 841
8. State Courts Have No Jurisdiction of ERISA Fiduciary Breach Claims ...................c...coooii. 842
9. Table of Cases Involving Breach of Fiduciary Duty for COBRA Violations.............c..cccevveennnenne. 843
I Other COBRA-Related Lawsuits Under ERISA .........ccoveuviiiiiiiiieieiee et 844
1. ERISA § 5T0 CLAIMIS t..uiitiiiiieiii ettt ettt ettt et e e et e e et e eeaa e eaen 844
2. No Private Cause of Action for Violation of ERISA Criminal Statute ...............cccoeeeviiiiiinennnnn. 845
3. COBRA-Related Claims Under State Law Typically Are Preempted............cccoevviiiiiiiiniiniiniininn.. 845
J. Lawsuits Under the PHSA .......c..ouneeee ettt ettt 847
1. Constitutional Doubt About Private Suits Against States ..........c..veuuiiiiiiniiniiiiiiereieeieannes 847
2. Only Remedy Under the PHSA Is Equitable Relief .............cooiiiiiiiiii e 847
3. There Is No Provision for Attorneys’ Fees and No Jury Trial Right Under the PHSA ..................... 848
4. Like ERISA, Most Analogous State Statute of Limitations Apply Under PHSA............................ 848
5. Preemption Of State Law .......co.iiiiiiiii e 848
6. Certain Individuals Held to Have Qualified Immunity From COBRA Claims..............c..cc..coeceeee. 848
7. Violation of PHSA COBRA Provisions Does Not Permit Section 1983 Claim...............ccccoceuuneene. 849
8. Negligence Claim for Failure to Provide Information on COBRA Not Allowed ............c.ccccuevneneen. 849
K. Lawsuits Under the Americans With DiSabIlitieS ACE ..........c.oeueuveuiiuieeieeeeieeie et 849
L. Settling COBRA Claims in Employment LItiGAtiON .................c.cccuuiviiiiiiiiiieiiiiniiiiniiiieeiiiaeiieeeiie 849
1. Drafting Settlement AGIEEIMENLS ... ..o.uuuineinein ittt ettt et et etnetetnetnetneaneanetneanereaneaaanes 849
2. Release Can Also Cut Off Employer Claims Like Gross Misconduct Defense .............................. 850
3. Employer’s Refusal to Provide COBRA Is Evidence of Material Breach of Settlement
PN s (311 1<) 1| SOOI 850
M. Other Lawsuits by Employers Regarding COBRA Liability...........cccuvuuviuviuiiiiiieiiiiiaiiiiaieiieiieanannnn, 850
1. Claim Against Broker for Failure to Procure Coverage Is Under State Law .................c..ccoooieiniis 850
2. But Breach of Contract and Tort Claims Against Insurer May Be Preempted...............c...coocoieenii. 850

Page xxiv B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

3.  Employer Held Liable Under COBRA Should Consider Claim Under Its Liability Insurer-.............. 850
4. Coordination of Benefits and Subrogation Claims..............c.ceiuiiiiiiiiiiiiiiiiii e 851
XX VL [RESEIVEU] «eeeeeeiereeeeeeeeeeereerecececesscscscscscscsssssesssssssssssssssssssssssssssssssssssssscsssssssssssssssssssssssssssssasnsnsns 861
XXVILI. State Continuation and Conversion Laws.........c.cccuiieeuiiiuuiiieniiiiniiiiuiiiieiiieiieiieniiesieessresseresnes 861
A. Background on State Continuation Coverage and Conversion Laws .................c..cccccovveiiiieiiiiiainn.. 861
1. Extension of Continuation Coverage Requirements to Small Employers..............cc.ocooeeiiiiiiinann... 861
2. Extension of Continuation Coverage Period ............c.oviiiiiiiiiiiiii e 861
3. Different Notice REQUITEIMENLS ........oouuiiuniiiiiiiiiiii et eaaees 861
4. Extension of Benefits Laws Applicable to Insurance Policies ..............ccooeuiiiiiiiiiiiiiiinininin, 861
5. Extended Continuation Coverage for Dependent Children ............c.oeuiiiiiiiiiiiniiiniiiee e 861
6. Required Conversion OPLION ...........oouuiiuiiuiiiiiii ettt et e ea e e enaees 862
B. What State Laws Are PreCmPLed?............ccuuiiuuiei e 862
1. All State Laws That “Relate to” ERISA Plans Are Preempted ...........ccooiviiiiiiniiiiiniiiiiiiiiieieanes 862
2. State Insurance Laws Are Saved but May Not Be Applied Directly to ERISA Plans ...................... 863
C. Preemption Analysis Applied to Specific Kinds of State LaWs .............ccc.oveuiiiiniiiniiniiiiiiiiiineiieene, 864
1. State Continuation Coverage Laws That Supplement COBRA .............ccoiiiiiiiiiiiiiiiiiiieen 864
2. State Health Insurance Laws Mandating Conversion Options...........c..ceeueeuniiniiiniiineiieeineniennnn. 869
XXVIII. Special Issues: Insurance and Stop-Loss COVErage ........cccceuveeuiieuiinirnirniiiuiiieiieeiieireiireiieaicensesecesees 891
A. Background: COBRA Does Not Apply Directly t0 INSUTETS ............ccuveueiuvenaiieiieiieiieiieiieiieeieeiennannnn, 891
B. Areas of Potential Disputes With Insurers Regarding COBRA Coverage..............ccccccoeeeuiiueiuaencacnnn. 892
1. COBRA and Insurance Contracts (Including Stop-Loss Insurance Contracts)................ccceeeeunneenn. 892
2. Table of Insurance Contract Potential DiSPULes ...........euuiiniiniiniiiiiieiei e 893
C. Avoiding Disputes With Insurers About COBRA ...............ccouiiiiiiiiiiiiiiiiiiie e 897
1. Seek Broad Commitment From Insurer Regarding COBRA.............ccooiiiiiiiiiiiiiiiin e, 897
2. Always Determine the Insurer’s PoSition First ...........oooiiiiiiiiiiiiiii e 897
3. In Case of Dispute, Document the Insurer’s Position and Claim Indemnity .................c..cc..oooenii. 897
D. Switching Insurance Carriers (Including Stop-L0SS CaITIEIS) ............coceuuieiuiieiiieiiiineiiineiiaeiieeeiines 898
1. New Carrier Refuses to Cover Existing COBRA Beneficiaries ...........oouvvueiiiiiiiiiniiniiniiniieineanes 898
2. Difficulties in Transferring Qualified Beneficiaries to a New Carrier.............ccoooeeiieiiiiineinennn.. 900

3. Special Issues When Switching From Insured Group Health Coverage That Is Subject to State
Continuation COVerage Laws.......c...iiiiuiiiiiiiiiiii et 900
4. Notice to Qualified Beneficiaries About Change in Insurance Carriers............coeeveuuvineineineinennnnn.. 902
E. Administering Insured Coverage Subject to COBRA and State Continuation Laws ............................. 902
XXIX. Special Issues: Qualified Medical Child Support Orders .........ccceeueieiiniiniiiniiiiieiieiiieiieeiieeiienieencnnees 911
A. Overview of QMUCSO REQUITEIMEIILS .......v.vueueeieeeeieeeeieeeee e e e teeeteee e eeeeeaeeaeaieeaeeieeaeaneeans 911
1. What Group Health Plans Are Subject to QMCSO Requirements? ..............ccoceeeeuiiiniinieinnennnennnes 911
2. Who Can Receive Medical Benefits Under a QMCSO? ......oouiiiiiniiiiiiiiiiieie e 912
3. Treatment of AIternate RECIPIEILS ....uuuuiiniiniiei ettt e e e e et e e e e e e aeanes 913
B. COBRA for Alternate RECIPICIES ............c..ouuuiiueiiieiie et 913
1. Alternate Recipients Are COBRA Qualified Beneficiaries...............ccoeveiiiiiiiiiiiniiiiiiiininn e, 913
2. Is Termination of Coverage at Expiration of QMCSO a Qualifying Event? .............c..ccooeiiiiiinnne. 913
C. Providing COBRA Notices to Alternate RECIPICNES ..............ccueeueiuiiiiiiiiiiiieiieiieee e 914
1. COBRA Election Notice and Notice of Unavailability ..............cccooeiiiiiiniiini e, 914
2. Other COBRA NOUCES .. .c.uuiiiiiiiii it 915

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xxv



COBRA: The Developing Law

XXX. Special Issues: COBRA and MediCATe ....ccueieriieesiensiansrascrascrsscsssssestsestsssssssssssssssesssasssasssssssassssssssssssss 931
W W /117 (o e 1 o1 To) 1 BT 931
B. The Interactions Between COBRA and MediCare ..................cccouuiiiiiiiiiiiniiiiniiiiieiiiieiiieeiiiaeeeee, 931

1. Medicare Entitlement as First Qualifying Event for Spouse and Dependent Children ..................... 931
2. Medicare Entitlement as Second Qualifying Event for Spouse and Dependent Children ................. 931
3. Special Medicare Extending Rule for Spouse and Dependent Children...............ccccoooiiiiiniinnnnn. 932
4. COBRA Election Followed by Medicare Entitlement .............c.c.ceuiviiiiniiniiniiiiiiiiieieieieineaneen 932
5. Medicare Entitlement Followed by COBRA EleCtion ..........c..ccoviiiiiiiiiiiiiiniiiiiiiiiecieieeeas 932
6. Related Situation: Disability Extension Rule............cc.ooooiiiiiiiiiiiii e, 932
C. Basic MediCare RUIES ...........c.ccoueiuiiiiiiieiieee ettt 932
1. Medicare “Entitlement” Requires Eligibility Plus Enrollment ......................coooiiiiiin., 933
2. Entitlement to Medicare Part A ...........ccoouuiiiiiiiiiiiiiiiii e 933
3. Entitlement to Medicare Part B ............oooiiiiiii e 936
4. Entitlement to Other Medicare Benefits (Part Cand Part D)............ccooiiiiiiiiiiii e, 937
5. Timing of Medicare Entitlement Can Affect COBRA Rights and Obligations ...............cc...cc........ 938
6. Electing COBRA Will Not Preserve Special Enrollment Rights Under Medicare .......................... 940
D. Medicare Secondary Payer (MSP) RUIES...........c..cc.ieuuiiuiiiiiiiieiee e 940
Lo OVEIVIBW «etiiiiiiiii et ettt et et e e et e e e e et et e eaas 940
2. Group Health Plans May Not “Take Into Account” Medicare Entitlement ..............c...cc..ccoeeeiennni. 941
3. Early Termination of COBRA Coverage Because of Medicare Entitlement.................................. 942
4. Coordination of BENefits .........cc..oiiiiiiiiiiiiiiiii e 942

XXXI. COBRA Software and OUtSOUICING .....covvererireesresionsrascrascrsscsssssesssesssssssssssssssssssssasssasssssssassssssssssssss 951
A. Options for COBRA AdMINISIAtION ............c..ceuiiiiieiiiiieiiie e 951
B. COBRA AdminiStration SOTEWAIE ..............cc.ueiiuuiiiiieiiiieeiiie e 951

1. Capabilities Of COBRA SOftWATIE .......uiiuiiniiiiiiie et e e e aeanes 951
2. Limitations of COBRA SOftWare............ouuiiiiiiiii e 952
C. Outsourcing AAMINISITALION ..............euuiu ettt ettt 952
1. Evaluating the Need t0 OULSOUITE. ......uuuineinein ittt e et et et et et et et et e e et eaneaneaneanaanes 953
2. Selecting @ TPA ... oo e 953
3. Duty to Monitor the TPA ......coouiiiiii e 954
D. COBRA Third-Party AAMINISITALION ..........c.vueeieeieeieei et eeee et e et e ee e ee e te e ete e eeeeieaieeans 954
E. COBRA Third-Party AdminiStration AGIE€EIMENLS .............cc.uviuuiiuueiieiieeieiit e 955
1. Types of AdminiStration AZIEEMENLS ... .c..uiuuuiirieitieiii ettt eei et e et eerieenieeetaeeeaaneeans 955
2. Typical COBRA Services Agreement ProViSiONS............vuuiiiiiiiiiiiieieee e ieanes 955

XXXII. Special Issues: COBRA and HIPAA .......ccociiiiiiiiiiiuiiiuiiiiiiiiiiiicimsimisiesssesssesssssssssssssssssssssssssnss 961
Al INITOAUCHION ...ttt 961
B. HIPAA’s Limits on Preexisting Condition EXcIusions (PCES)...........c..cccciuuiiuiiiiieiiiiiiiiiieiiieaiaeanea, 961

1. Calculation of Creditable COVETAZE ..........c..iiuniiiiiiiiiiiiii et 962
2. Certificate of Creditable COVEIAZE ... ....uviiuniiiiiiiiiieiie et 962
3. Delayed COBRA Coverage Elected Under the Trade Act of 2002 Does Not Create a 63-Day

Break Under HIPAA ... oo e 963
4. Delay in Coverage Before Second Election Under ARRA Does Not Create a 63-Day Break

Under HIPAA ...ttt et e e e eaes 964

Page xxvi B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

C. HIPAA Special ENrollment RIGALS. ..........cc.vuueuneineieieie ettt ettt et ee et ee e eeeeeas 964
1. Other COBRA Coverage Must Be Exhausted ............c.ocoooiiiiiiiii e 964
2. Special Enrollment Rights for Qualified Beneficiaries Receiving COBRA Coverage ..................... 965
D. HIPAA NONAISCIIMINALION. .....cc..eeueiieiieeieeie ettt ettt 966
E. HIPAA Guaranteed AVAIlaDIIIty ...............ccooiiiiiiiiiiiiiie e 966
1. Failure to Elect and Exhaust COBRA Coverage Defeats Eligibility for HIPAA Guaranteed-
Available Individual INSUTANCE ............viiiiiiiiiiiiiiiii e 966
2. Electing Conversion Coverage After Exhausting COBRA Defeats Eligibility for HIPAA
Guaranteed-Available Individual INSUIaNCe ..........couviiniiiiiiiiiii e 967
3. Insufficient Creditable Coverage Defeats Eligibility for HIPAA Guaranteed-Available
Individual INSUTANCE ....c.enitiii e et 968
F. COBRA Exception for Certain Health FSAS..........cc.cciuuiiiiiiiiiiiiiiiiiiiiie e 969
1. Limited COBRA Obligation for Health FSAS .......ccciiiiiiiiiii e 969
2. Which Health FSAs Qualify for the Limited COBRA Obligation? ............cccocoeviiiiiiiiniineinennne. 970
G. Termination of COBRA fOr Other COVEIAZE. ..........cuuieuniei et 970
H. Reduction or Elimination of Coverage in Anticipation of Qualifying Event..............cc.ccocovvuvevevevennnnn.. 970
I Coordinating HIPAA and COBRA COMMUNICAtIONS.............cc..euuueiueiiaiiieiiieiie e 971
1. COBRA Initial Notice and HIPAA Notices Regarding PCEs and Special Enrollment Rights............ 971
2. HIPAA Certificate of Creditable COVEIaAZE.......uvuuiiniiniineiei et e e e e e aeanas 972
3. Coordinating HIPAA Certificate of Creditable Coverage With Notice of Termination of
COBRA COVEIAZE ....evuiiieiieii ettt et ettt e e e e eaaeen 972
J.  Disclosure to Qualified Beneficiaries of COBRA/HIPAA Interactions....................cccoceeiueeeieeeannannn... 973
1. Requirements of DOL’s 2004 Final COBRA Regulations ............c.ovuuiiiieiiieiiieieieieieineanes 973
2. TRSINOLICE O8-12 ittt et et e e e et e e e eaes 974
3. Additional Disclosures May Be Advisable ............ccooiiiiiiiiiiiiiiiiii e 974
K. COBRA Administration and HIPAA Privacy and SECUTILY .............ouuveueiueeueiieiieiieiieiieeieiieeiaiieaiennnn, 975
1. Employers That Administer COBRA ... ... e 975
2. Third Parties That Administer COBRA ..ot 977
3. Providing a Single Notice to Multiple Individuals Raises Privacy Issues ............c...cccoccovieiieiiinnn. 978
XXXIII. Special Issues: International Issues Related to COBRA ........ccccoviiiiiiuiiniiiniiiiiiniieiieiciairacsasssssees 991
AL OVEIVIEW it 991
B. Application of COBRA in International SIS .......cc.veueueeueeneeieiieeieiieeieeeteeeeeeeaeeeaieeieeieeanas 991
C. The Small Employer Exception and Multinational EMPIOYers ................cccccceiiiiiiiiiiiiiiiiiiiiiaeiaaanne. 991
D. COBRA in International Mergers and ACQUISILIONS ................cceuueeiuireiiiaeiiieeiiieeeiieeeiiee e 991
E. COBRA and EXpatriate EMPIOYEES ..........ccueeueeueeueeieeeeietieeieeeeete e eeeeeeeeeeteteaeeeeeeaeaneeanes 993
F. Undocumented Aliens and COBRA ............cou ettt 994
XXXIV. Special Issues: The Health Coverage Tax Credit (HCTC) and the Special Second COBRA
EIeCtion Period..c...cceuuiieiuiieiuiiiiuiiieuiiiiiiiiiiieeeuirtiiieeesietsiiitesieeessistssiesssseesssssssssssssssssssssssssssssssssssssssssssnse 1001
AL INITOAUCHION ..ottt 1001
B. 2002 Trade Act Provisions Affect Only a Very Limited Group of Qualified Beneficiaries................... 1001
C. Health Coverage Tax Credit (HCTC) for Eligible Individuals’ COBRA Premiums............................ 1002
1. Conditions of Eligibility for HCTC ... ..ottt e 1003
2. How Does the HCTC Affect COBRA AdminiStration? .............coeuuiiniiiiniiiiniiiineieieieeneeneen 1003
3. Eligible Individual ........coooiiiiiiiiiiiii e 1003
4. Qualifying Family MEMDEIS .......ccuiiuiiniiiiiii et e e ans 1005

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xxvii



COBRA: The Developing Law

5. Qualified Health Insurance Includes COBRA COVEIage.........ccuvuuiiniiniiniiniiiieieieieieieineaneen 1007
6. Other Specified COVETAZE ... c..uvvuniiiiiiiii e et 1008
D. HCTC Program: Government Payment of HCTC-Eligible COBRA Premiums ................c.cccceeuueenn... 1010
1. How the HCTC Program OPeIates.........ueuutuutineiieineineineieineietneietnetnetnetnetnetnetneresnereanennees 1010
2. How Does the HCTC Program Affect COBRA Administration?............c.coeeviiiiiiniiiiinninneenneen. 1011
E. Special Second COBRA Election Period for Certain WOrkers ...............cccccueeiiiiiiiiiiiiniiiniiinienaenn, 1013
Lo EIEIDIIEY coouiiiii e 1013
2. EleCtion PeriOq .. ...cuiiin i e 1014
3. No Retroactive Commencement of COBRA COVEIrage ........cc.oeeuueiuiiiiiiiiiiieiineineiieieeieeann 1015
4. Duration of Maximum COBRA Coverage Period .............c.couiiiiiiiiiiiiiiiiiiiieieeeee e, 1015
5. Effect on HIPAA’s Preexisting Condition Rules.................oooi 1015
6. EffECtIVE DAE ...eenii it 1016
7. DiSClOSUIE OBIIZALION ...uiuiitiieieei ettt e et e et e et et et e e e e e et e e e e eaneans 1017
8. UNIESOIVEA ISSUES ... .ueneineteie et ettt et e e e et e e e e e eanes 1019
XXXYV. Special Issues: Retiree Group Health Plan Coverage .........ccccceeuviiuiiiniieniiniiniieniiiniieniincincnncennnes 1025
AL INITOAUCHION ..ottt 1025
1. Retirement Is a COBRA Qualifying Event .............ooiiiiiiiiiiiiii e 1025
2. Retiree Medical Plans in General..............couiiuiiiiiiiiii e 1025
3. Preview of COBRA Issues Raised by Retiree Medical Coverage ..........cceveuuviiiniiniiiineineinennn.. 1025
B. Retiree Coverage Provided as Alternative COVEIage..............ocuueiuueiuiiiiiiiiiiiaeiieiiieiieeeeeiaeeaee 1026
1. What Is AIternative COVETAZE? .....ceuuiuuiin ittt et et et ettt et e et e e e e eeneens 1026
2. Must a Plan Still Offer COBRA to Retirees When Alternative Retiree Coverage Is Offered?......... 1027
3. COBRA Waivers and Alternative COVETAZE ...........cuuiiuniiiniiiniiiieiiieie et eaneens 1028
4. Must a Plan Offer COBRA to Retirees When Alternative Retiree Coverage Expires?................... 1029
5. Death, Divorce or Child’s Ceasing to Be a Dependent During Retiree Coverage ......................... 1029
6. Retiree Becomes Entitled t0 MEediCare ...........ouuiiuiiniiiiiiii e 1031
7. Separate Retiree Medical Plans Are Subject to COBRA and Should Provide Initial Notices .......... 1032
C. Retiree Coverage and Deferred LoSS€S Of COVETAZE .....o..vuueeueeneieieieieieieieeeeeeeeeeeeeeaeeanns 1033
1. Plans That Provide Retiree Coverage Identical With Active Employee Coverage......................... 1033
2. Consequences of Deferred Loss of Retiree Coverage Within Maximum Coverage Period............. 1034
3. Employee vs. Retiree Contributions: Can a Combined Active/Retiree Plan Really Offer

Identical Retiree COVETAZET .....uiiniinii ettt e et e et et e et e e e e e e eanen 1034
4. Problems Associated With Deferred Losses of Coverage.............c.ccooveiiiiiiiiiiiiiiiiiiiiiieneen. 1035
5. Avoiding the Problems Associated With Deferred Losses of Coverage ...........c..ccoveeuviennienennnen. 1036
D. Simultaneous COBRA/REHIEE COVETAZE ......ov.vvueeueeieeeeeieeeeieeeeeeeeete et eeeteee e eeeeeeeaeaneess 1036
XXXVI. Uniformed Services Employment and Reemployment Rights Act (USERRA) .......ccceevuiireiinecrnecinnnee 1051
A. Introduction to USERRA’s Continuation Requirements for Health Plans...................cc..cc..coooeeieenn... 1051
1. USERRA Applies to All EMPIOYETS. ... ccuiiuiiiiiniiieieie et e e e e 1051
2. USERRA’s Continuation Requirements Apply to “Health Plans™ ..................o.co. 1052

3. USERRA Provides Minimum Protection— Other Laws, Policies, and Contracts Providing
Greater Rights Stll APPLY......ouniiiei e 1053
4. USERRA Supersedes Any Law or Agreement Providing for Fewer Rights ............................... 1053
Absence From Employment Must Be for Service in the “Uniformed Services”.................c......... 1053
6. Employee (or Officer) Must Give Advance Notice to Employer, If Possible............................... 1055

Page xxviii B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

7. Employee’s Undesirable Conduct Will Result in Loss of USERRA Rights .........c...cccooeeiien. 1055
Who Is Entitled to USERRA COVEIage? ......c..ceumiiiniiiiiiiiieii e e 1056

9. Notice of Right t0 USERRA COVEIAZE .......uviviniiiiiiiiiieiiieii et 1058

10. Procedures for Electing USERRA Coverage; Election Period; Initial Premium Payment Period..... 1059

11. Duration of USERRA COVEIAZE.......c.uiimniiiiiiiiiiii et 1063

12. What Premium May Be Charged for USERRA Coverage? ...........ccveuiiiiiiiiiiiiiineiieieeieean, 1066

13. Payment of USERRA Premiums; Termination of Coverage for Nonpayment ...................ccceuven... 1066

14. Modifying or Terminating the Group Health Plan..................o e, 1069

15. Multiemployer PIANS. ......ccuuiiniiiii e e 1070

16. USERRA and Health FSAS .......oooiiiiiiii e 1070

B. Health Plan Continuation Coverage When Plan Is Subject to COBRA ...........c..cccocoiiiiiiiiiiiniiinaannne.. 1072
1. At-a-Glance Table Comparing Continuation Requirements Under USERRA and COBRA............ 1072

2. Who Is Entitled to Continue Coverage Under COBRA and USERRA? ..........ccooviiiiiiiiniiniiinnn.. 1074

3. Leave for Uniformed Service Results in Both COBRA and USERRA Rights ............................ 1075

4. COBRA and USERRA EIeCtion NOUCES......c..uvtiuuiiiineiiineeiiieeiiin et et eeeie et et e eniaees 1076

5. COBRA and USERRA EIECHONS .........uiiiiiiiiiiiiiiiiiiiiiii e 1076

6. COBRA and USERRA Periods Generally Begin at the Same Time .......................c. 1077

7. COBRA and USERRA Have Different Maximum Coverage Periods...........c...cooeevviiiiiiiiniinn..n. 1077

8. Open Enrollment RIGIES ......c..iiniiniiiii et e e e e e e e aeaeanes 1078

9. Limited COBRA Obligation for Certain Health FSAs Does Not Apply Under USERRA .............. 1078

10. Extension of Initial Coverage Period Under COBRA...........cooiiiiiiiiiiiiiiii e, 1078

11. COBRA Premium Subsidy Available for Certain Members of Reserve or National Guard ............ 1079

12. Termination of Coverage for Nonpayment of Premiums ..., 1079

13. Termination of Coverage for Reasons Other Than Nonpayment of Premiums......................c...ee. 1080

14, Multiemployer PIanS. .........oouiiniiii e e e e 1081

15. Practical Administration of Plans Subject to COBRA and USERRA ...................cn. 1081

16. Offering COBRA and USERRA Coverage as Separate Alternatives ............ccccuveeuneenneinneennennnen. 1084
XXXVII. Special Issues: COBRA Premium Assistance and the Plan Enrollment Option ...........cccccceuueeennenee.. 1095
AL INITOAUCTION ...ttt ettt ettt ettt ettt eeeeeaas 1095
B. What Coverage Is Subject to the Premium Assistance Requirements?...............c.cceeeueeveueeenneennnn. 1095
1. Employers Subject to ARRA ... ..o 1095

2. Employers Not Subject to ARRA .. ... e 1096

3. Group Health Plans Subject to ARRA ........oiiiiiiiiiii e 1096

4. Group Health Plans Not Covered by ARRA ..ot 1096

C. COBRA PremiUm ASSISEANCE .......ceueiiieie ettt ettt ettt ettt eaas 1097
1. How Much COBRA Premium Assistance Is Available?.............c.o.oooiiiiiiiiiiiin 1097

2. How Long Does COBRA Premium Assistance Last? ...........covviiiiiiiiiiiniiiiiieiieieieieieieaneen 1097

3. Who Are Assistance Eligible Individuals?..............oooiiiii 1100

4.  What Is Involuntary Termination of Employment?.............ccoiiiiiiiiiiiiiiiiiiii e 1100B

5. Special Issues With Retiree Health Plan Eligibility ...........cccooiiiiiiiiiiiiiiiiiieeeeen 1100D

6. Special Issues With HRA ELgibility .........ccooooiiiiiiiiii e 1100E

D. Extended EIECtiOn PEITOd. ..............cc.uviuuiiiiiiieiiiieiiiee et 1100F
E. How Much Is the COBRA Premitm SUDSIAY? ......c.ccueuiiiiiiieeeeeee et 1100G
1. How Much Does an Assistance Eligible Individual Pay?.................c..co 1100G

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xxix



COBRA: The Developing Law

2. Credit or Refund of Overpayments for the First Two Coverage Periods..............ccoeveviniennnn.e. 1100G
3. What If the Employer Subsidizes COBRA Premiums?..........c..cooviiiiiiiiiiiiiiiiiiiiincncecen. 1100G
4. Effect of Pre-Tax Payment of COBRA Premiums on Premium Subsidy ............cco.cooeiiiiniiant. 1100H
5. Taxability of Subsidy to AEL.......ccouiiiiiiiiii e 1100H
F.  Reimbursement of COBRA Premium SubSIAY .............ccouiiuiiiiiiiiiiiiiiiiiiiiiiieiieieceeieeeee 1100J
1. COBRA Premium Reimbursement ............c.ooouiiiniiiiiiiiieiiei e 1100J
2. WhatIs “COBRA Continuation Coverage” for Purposes of Premium Reimbursement?............... 1100J
3. Who Can Be Reimbursed (Who Are “Persons to Whom Premiums Are Payable™)...................... 1100J
4. How Is COBRA Premium Assistance Reimbursed? .............c.ccoiiiiiiiiiiiiiiiiiinii e 1100L
5. Obligation to Maintain Supporting Documentation ..............ceeuveuvineiniineinneneineineeieeneeneeneennes 1100M
G. Plan EnrollmMent OPLONS ...........c..eeueiuieiiiiieeiie e 1100N
H. Notices Required BY ARRA ........cou oo 11000
1. Employer Notices Required by ARRA ..ot 11000
2. Compliance Checklist for Employer’s COBRA Reduction Notices and Disclosures .................. 1100P
3. Qualified Beneficiary Notices Required by ARRA.........oooiiiiiiiiiiiiii e 1100T
L EXPEAIIEA REVIEW ....coveeieeeeeee et et e et et et e et et et e e e e et e e e teaeeeaieeaeeaas 1100T
1. DOL Application to Request REVIEW ...........ccoiiiiiiiiiiiiiii e 1100T
2. CMS Application to Request REVIEW ........cc.uiiuiiiiiiiiiiii e 1100U
XXXVIIL Step-by-Step Compliance GUIAE......ccovieeiieciaicruicrnsiesinesinesisssrsssssssesssossssssssscsssssssssssssssssssssssses 1101
A. Overview Of COBRA AdMINISITALION. ..........c.eueieiaeiee ettt ettt eeeas 1101
L. BasiC PrNCIPIES ... ceeen it 1101
2. COBRA AdminiStration STEPS .....euueuueuneinetneinetnetneiet et et e et etetnetaeanetnetnetneanetneeneaneaneenees 1103
B. Step I: Create COBRA Filing and Tracking Systems and COBRA FOrms .................ccccccccceeeuicen.... 1105
| B U113 0T 1011510 s B PP PPN 1105
2. Create a COBRA FiliNG SYSEIM ....uvuiniiiiiieieieie e e et e et e et e et e e e ae e e e 1105
3. Create a COBRA Tracking SYStEIM ... ...cc.uiiuniiiiiiiiiiii e e 1110
4. Create COBRA FOIMIS ...cuuiiiieie e e e e e 1112
C. Step 2: Disclose COBRA Rights and Obligations in the Initial (General) Notice and SPD................... 1115
1. Provide COBRA Initial (General) NOtCES . ......ouuiuiiiiiii e e et e e e e e e e e eaeenanns 1115
2. Disclose COBRA Rights and Obligations inthe SPD ...........co.cooiiiiiiiiiiiiiie, 1118
D. Step 3: Respond to COBRA Notices and COMMUNICALIONS ...........cuevueeuseueenerieanaeneeieineaiaeneeneeneennnss 1120
1. DOL’s COBRA Regulations Make “Reasonable Procedures” a Necessity .........c...ccceeuuvinneenneenn. 1120
2. Plan Administrator Must Respond to Certain Notices From Employees, Qualified

Beneficiaries, and OTNEIS ... .o.ou et e e e e 1123

3. Plan Administrator May Wish to Respond to COBRA Communications and Inquiries Even
When a Particular Response Is Not Required ..........c.oouiiiiiiiiiiiiniiiee e 1124
E. Step 4: Identify COBRA Qualifying Events and Qualified Beneficiaries ...................ccc.ccceeeeenaennn... 1124
1. Identify COBRA Qualifying EVENtS. ......c..iiuiiiiiiiiiiii e 1124
2. Identify COBRA Qualified Beneficiaries ..........c.ovuiiniiniiiiiiiiie e 1127
F. Step 5: Provide COBRA Election Notices and Notices of Unavailability ...................ccccccceeieeiein.... 1131
1. Provide COBRA EICtion NOTICES .....c..utuuiineiieiteii et ettt e e e e 1131
2. Provide Notices of Unavailability of COBRA COVETage ........c.cevuiiniiniiniiniiiiiiieineiieieieineaneen 1135

Page xxx W 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



Table of Contents

G. Step 6: Track Election and Initial Premium Payment Periods [Reserved].............cccccvuuvvuveunvuniunennnnn. 1138
H. Step 7: Collect and Process Premium Payments [ReServed] ..............cccooeiiiiiiiiiiiiiiiiiiiiiiiiiieiaeenne, 1138
L Step 8: Communicate Plan and Premium Changes [ReServed]............ccccviuieiiniiiniiiiiiiiiiiinienaenne, 1138
J. Step 9: Track COBRA Maximum Coverage Periods ..............ccc.vuuviuiiueiiiiieiiaeieiieiieeieeeaiaeieeaeiaan 1138
1. Determine the Basic Maximum Coverage Period................c..cooiiiiiiiiiiiiiicee, 1138
2. Determine Whether the Basic Maximum Coverage Period Should Be Extended ......................... 1139
3. Determine Whether the Basic Maximum Coverage Period Can Be Terminated Early................... 1141

4. If the Plan Is a Health FSA, Determine Whether the Special Limited COBRA Obligation
ADPPLES ..ottt 1143
K. Step 10: Respond to Provider Inquiries Regarding COBRA Coverage [Reserved] ...............ccoccveenn... 1145
L. Step 11: Identify Causes for COBRA Termination and Provide Required NOLICES ...............c.veuneenn... 1181
1. Identify Causes for Termination of COBRA Coverage............cccocooviiiiiiiiiiiiiiiiiiiiiiiieiieeeenn. 1181
2. Provide Notices of Termination of COBRA Coverage When Required ...............cc.ccoiiiiiniin..e. 1182
3. Provide Conversion Coverage Option Notices When Required.............cccooeviiiiiiininininininn... 1184
INAEX «evuiuniiniriniieiieiiruiiiuiieiisisimesisisresssesssesrsssrsssrasssssssssssssssssssssssssssssasssas behind the Index and Glossary Tab
(64 TSP ) 0] B )y 11 N behind the Index and Glossary Tab

Flowcharts, Tables and Graphics

COBRA Action Items and Deadlines.........ccuceeuiiuiiiiieiieiiiniieuiiiiiiiiiiiiiiiiiiiiiiieiieiisirsiirsiesssessssssssssssssses 24
Graphic [lustrating When to Offer COBRA ........ccoiiiiiiiiiiiiiiiiiiiniiiiitiiiiiiiieiieireiieiresiaiiesssssasssssssssssassassassasss 156
Table of Gross MISCONAUCE CASES ...ccuuuieeuiireuiiiiuiiieniiiiiiiiieiiteuieiiuiiteeietsiereeierssereseerssserssserssscssssesssssssssnes 163
Graphic Illustrating the Extended Employer Notice Rule .....c.cccciuiieiiuiieiiniienieiieniniieniaiieniesiescesiescsssescassacasss 240
Graphic Illustrating the Disability EXteNSION ....cccveieiieiiiiieiiaiieiieiiiiieiieiieiiiiieiieiieiieiieieiieiesisiesissssssassassanss 242
Graphic Illustrating the Multiple Qualifying Event Rule ........cccieciiuiiuiiiiiiiiiiiniiiuiiiiiiiiiniises. 250
Graphic Ilustrating the Medicare EXteNSION ....c.cccccucieiiuiieiieiieiieiienieiieniesieniesiescassastsssssssssescssssssssssssassassasss 256
How to Determine If Benefits Under a Health FSA Are Excepted Benefits ......ccccceeieiieieiieieiieniniieniecieniananee. 364
Flowchart Analyzing When and How the Special COBRA Rule for Health FSAs Applies .......cccccceeeuiiienniennneee. 370
COBRA Notice and Disclosure Compliance Checklist and Roadmap ........ccccvevuiiiniieniiniiniieniiiiinicincnncnnnene. 458
Flowchart of COBRA AcCtion IteIMS.....ccuuciuuiiuieniiiniieniinniieiiieiieniieiieiieiiectecesiiesieesstessesssesssesssessssssssssssnes 462
Cases Assessing Adequacy of Election Notices (Before 2004 Final DOL COBRA Regulations) .......ccccceevueeruneee. 556
Table of Leave of ADSENCE CASES ...c.ceuuiruiiuiiiuiiiuiiiiiiuiiiuiiieiieiieiiieiieeiieuiieiisstsctsctssssssssssssssssssssssssssssssses 767
Table of Statutory Penalty Cases .....c.ccciuierusirrsiresinesinesrsssesssessrossrasssssssssssssssssssssssssssssssssssssasssassssssssssssssssss 803
Cases Awarding Damages for Incurred Medical Expenses Under COBRA .......ccccccoiviiuiinirnnirninnincinccineees 814
Table of INSUrance Contract ISSUES ....c.ccuiieuiieiiiiitiiiuiiiuiiiiiiiieiieiieeiieuiieuiissesctsierssssssssssssssssssssssssssssssnes 893
At-a-Glance Table Comparing USERRA and COBRA ......ccciitiiiiiiiiiiiiiiiiiiiiiiiiiiiiiireteiietaeiesiasssssassassasans 1072
Compliance Checklist for COBRA Reduction Notices and DiScloSUIes ........ccceeeuireeiienirnicrncrinrsincsiacineees 1100P
Summary of Basic Principles of COBRA AdminiStration........cccceuvieeiieniieirniieuiiiiiiiieiiiniiiniiiiieeiieineieeae 1102
Table of COBRA AdminiStration SEEPS ....ccuveruicruiirsinsiaesisesirssesssersiossrassrsssssscsssssssssssssssssssssssssssssssasssassss 1104
Instructions for Creating a COBRA Filing SyStem.......ccccciuiiruiiiuiiniiniiniiiiiieiieiioiienciaicrisssississrsssnssses 1106
Illustrated Steps for Creating a COBRA Filing System .....c.ccccviiuiiiiiiiiniiiiiiiiiiiiiiiiniiniiiiiiiiiieee. 1109
Instructions for Creating a COBRA Tracking SyStem....c.cccieieieieiieieiieniiiieiiiireiiaiienieiieieiiesiasisssassassasans 1110
Checklist of Information Needed to Prepare COBRA FOIrmS.......ccceevuiireiiieiiniinininiiiiieiieiiocracracsascsnsssees 1112
List of Notices and Other Communication Forms for COBRA Administration.........cccccceeuiiuiiiniiiiincinncennees 1114
Instructions for Providing Initial COBRA NOLICES ...c.cvureuirieiaiieiiiiiiiniieiiiireiimireiieiieieiieniairessasssssassassasans 1116

© 2009 Thomson Reuters/EBIA 4th Qtr. 2009 M Page xxxi



COBRA: The Developing Law

Instructions for Disclosing COBRA Rights and Obligations in the SPD ........ccccccoviuiiiiiiiiiiiininiienieiienienieniannans 1118
Instructions for Adopting and Disclosing Plan Notice Procedures.........cccecvueireiieniienirecinicriieiinsincincsrnees 1120
Instructions for Providing COBRA Election NOtICeS .....ccccevuiiuiiiuiiiiiiiiiiiiuiiiiiiiiiiiiiiiiiiiciiiiiiicisieceeeees 1131
Instructions for Providing Notices of Unavailability of COBRA CoVerage ......c.cccceveereieraiareiacrencacsansannans 1135
Instructions for Determining the Basic Maximum Coverage Period..........ccccceeireeiienirniiniiiniiriinisincincinenes 1139
Instructions for Providing Notices of Termination of COBRA Coverage .........cccceveeeuiieniinirniiniiiecienciencennees 1182
Instructions for Providing Notices of Conversion Coverage Option......ccccccceeieieiieiaiianieiieniaiieniacieniaciansanens 1185

Appendix Tabs

Tab1l: Code § 4980B Tab7: PHSA Sections
Tab 2: Treasury Regulations Tab8: HHS Items

Tab 3:  Other Code Sections Tab 9: Legislative History
Tab4: IRS Items Tab 10: Sample Documents
Tab5: ERISA Sections Tab 11: Miscellaneous

Tab 6: DOL Regs & Other Items

Page xxxii B 4th Qtr. 2009 © 2009 Thomson Reuters/EBIA



