Table of Contents

Consumer-Driven Health Care

Table of Contents
[See also the Table of Contents behind each Appendix Tab]

ADOUL TNE AULNON S ..o e ettt ettt e ettt e e et et e e e e et e e e eeba e eaene [
HOW tO USE TRISIMANUAL ... .ttt ettt e e et e et et e e e et e e eeeans ii
CUrrent DeVEIOPMENTS ... .coeeieieei e seethe Current Developments Tab
Statutes, Regulations, Sample Documents, and Other 1temMS..........ooeveviiiiiiiiineiiii e, seethe Appendix Tabs

Outline Table of Contents

. OVErVIEW Of TRISIMANUAL .....euiiieii et e e et e e et r e e e et r e e e et e e e eatanaeeenenns 1
A. What IS Consumer-Driven HEAItN Care?.............oeuusieieee ettt et e e eaanas 1
B. What TRISMENUEBI COVEX'S ...ttt 1

1. Health SavingS ACCOUNES (HSAS) . .ovuiiiii et e e e e e e e e et e e e e eeas 1
2. Heath Reimbursement ArrangementS (HRAS) ....couuuiiiii e 2
C. ThisManual Is Intended to Be Used With the Cafeteria PlansManual ...................ccccccoveeiiiiiiiiiienniannn.. 2

I1. Consumer-Driven Health Care: The Short COUMSE ... iiiiuiiiiiii e 21
A, TRESNOIt COUISEISTON YOU.....coussseseees sttt et et ettt e e e e et e e asneeaa e e eeens 21
B. What You'll Learninthe SNOIt COUISE. ............c.oueu et 21
C. What's Consumer-Driven HEaIth Car€?..............couuueiiiiiieee et 22

1. Consumer-Driven Health Care DescribesaVariety of Plan DesignS........ovvvvvvveeiiviineecciieeeceiie 22
2. Consumer-Driven Health Care Typically Widens the Corridor of RiSK...........ccooeviiiiiiiiiiiiiin, 22
3. Consumer-Driven Health Care Requires Careful CommuniCation ............ccccuveviiiieiineeiiieeieeeannn, 22
A TAXACAVANTAGES. ... ettt et 22
D. Waysto Cut HEAItN CAr€ COSIS...........cueeeeeeeee ettt e e 2
E. HOW to DESIGN @CDHGC PrOGIaM .........uueeee ettt e et e ettt e et e et e e e e e e eeens 23
F.  Wellness and Disease-Management PrOGIEAIMS. ............ouuuuuiie e 24
1. What ISAWEIINESS PrOgraM? .. ... ittt et e e e et e e e e e et e e et e aaa e 24
2. What IsaDisease-Management Program? .........couuueiiueeiiieeie e e e e e e s e e st e e e eat e e e e e eaneeeees 24
3. Legal Compliance Issues Raised by Wellness and Disease-Management Programs ...............c.cc..... 24
G. HEAIN SAVINGS ACCOUNES. ...ttt ettt e e 26
1. HSAs WhoIsEligiblefor HSA ContributionS? ..........c.oiiiiiiii e 27
2. HSAS ReqUIrEd HDHP COVEIAQE . ...cceviieeiii ettt ettt e e e et e e e e aaa e eees 29
3. HSAs: Other Permissible/Impermissible Types of COVErage.........vveuuiiiiiiiiiiiiiieeeeee e 31
4. HSAS: CONIIBULIONS. ... e e et e e et e e e et eeeeaan s 33
5. HSAs. Comparability Requirements and the Cafeteria Plan Exception...........c.cccovvveiviiiivevinennnnn. 37
6. HSAS: Distributions and ROHOVENS .........ieiii e 38
7. HSAS HSA Trust/Custodial ACCOUNES ... ..cceueieeiiiiieee et e e et e eeeaan e eees 41
8. HSAS: REPOItiNg REQUITEIMENTS .....ccutiiiiiiti ettt e et e e e e eeaens 43
H. Health Reimbursement AFTNGEIMENES ...........oeuu ettt e e eas 44
1. HRAsAreNot Subject to Many Health FSA RUIES..........cooviiiiiiii e 44

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page iii



Consumer-Driven Health Care

2. HRASAreNOt SUDJECt IO HSA RUIES. ... .coiiiiiieeiii e e 45
3. HRA Interaction With HSAs and Other Coordination of BenefitSISSUes ...........ccvvveuiiiiiiiiineennnn. 45
4, HRAs: Employer Contributions, Reimbursements, and Other Operating RUI€S.............ccvvevinennnnn. 46
5. HRAs: Nondiscrimination, COBRA, and Other ComplianCe ISSUES..........uuvvviivinieiiiiiiieieiiie e, 48
Lo ATCREY MSAS . ...t 49
1 What IndividualS Are ElIQIDIE?......cou e 49
2. What ISaSmMall EMPIOYEI?. .. oot et e et e et e aees 49
3. Must Be Covered Under aHigh-Deductible Health Plan ... 49
4, Coverage Under Any Non-Permissible Health Plan Makes Individual Ineligible............................ 49
5. What ISPermissible COVEIagE?. .. ...cuuuiiiiii et eaans 49
6. EStablishment of ArCher MSAS. .. .o et eaes 50
7. Tax Treatment and Limits on CONtriDULIONS. ..........uuiiieiiiiiiii e 50
8. DistributionS From ArChEr MSAS. .. .cuu e e e e eeees 50A
LS o (o ] (o= Y = 1= £ PP 50A
T CONCIUSION ...ttt 50A
IT1. ConsUMEr-Driven HEAITN Car@.......oiie i e e e e e e e e et e e e e e e e e eannas 51
A. What Is Consumer-Driven HEAIth Care?.............coooui e 51
1. Consumer-Driven Health Care DescribesaVariety of Plan DeSIgNS........ccovvviviviiiiiieiiiieeiieeiis 51
2. CDHC inthe Workplace: Giving Employees a Financial Stakein Health Care Decisions................. 51
B. Consumer-Driven Health Care Involves a Corridor Of RiSK.............c.ccuuiiieuiiiiiiiiiiieeiiieeee e 52
C. Common Types of Consumer-Driven Health Care.................c.vueuueeeiiiiiiiseiisesii e, 53
1. High-Deductible Health Insurance Coverage (HDHC).........ooviiiiiiiiiiiie e 53
2. Medica Expense Reimbursement Plans (MERPS) .........oiiuiiiiiiii e 54
3. Health Reimbursement ArrangementS (HRAS) ......uuiiii i e e e 54
4. Hesalth Flexible Spending Arrangements (Health FSAS) ........viiiiiiiiiiii e 55
5. Archer Medical Savings Accounts (Archer MSAS) .. ... iieiiii e 55
6. Health SAViNGS ACCOUNES (HSAS) ...uuiiiii e e e e e e e e e eaes 56
D. Fostering Employee Use of Consumer-Driven Health Care.................oovveveiiiiiiiiiiiiiiiieeeeeieeee 56
I @014 410 o Yo 1o o (PPN 56
2. Health InfOrmation SYStEIMS .. ....oiii e e e e e e eaes 57
3. Waellnessand Disease-Management PrOgramS. ........ovvuuuuieieii ettt e e 57
E. Employers Need to Carefully Analyze DeSign CONSBQUENICES. ............ccuuieeuaeiiiaeaieeeee e 57
1. Overall Design Should Be Fully Disclosed to Insurersand Service Providers..........ccoocvvevevviieeinnnnns 57
2. Employers Should Consider the Potential Impact of Federal and State Laws ..........cooeevevivieiiiinnnenes 58
F. Basic Requirements for Tax-Advantaged Health Careinthe Workplace.................c.ccccooiiiviiiicnnii. 59
1. Health Care Coverage Provided by Employer IsNot Taxableto Employee...........cccooevviiiviieinnn, 59
2. Employer Gets Tax Deduction for Health Care Coverage Provided to Employees............cccevvveees 60

3. Employee Is Not Taxed on Payments or Reimbursements From Employer-Provided Health
(0= PP PP 60
IV, COSt-CULING Plan DESIGNS. ... cvuiiiiiee et e e e e e e e e e e e et e e et e et e e et e e et e e ean e e st e eaneeennns 91
A. Overview of Cost-CULtiNg Plan DESIQNS............cuui et 91
B. Capson EmMPlOYer CONITBULIONS. ................oueu et 91
Lo TNGENEIAL ..ot 91
2. Lega Compliance and Other CONSIAEratioNS ... ......uuieiiiiiiie i 92

Page iv B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

C. Spousa Surcharges and Eligibility RESIIICHIONS. .............cuuiieiiiiise e 93
1. SPOUSEl SUICNAIGES ... .ceeietee ettt et ettt e et e e et e e et e e et e e e bn e e aeaaeennaaes 93
2. Spousal Eligibility RESIIICHONS ... ...t e e e eaes 94
3. Legal Compliance and Other Considerations for Spousal Surcharges and Eligibility
S 1ot 110 1P 94
4. Additional Legal Compliance Considerations for Dependent Child Surcharges and Eligibility
S 1ot (0] PP PTRPP 96
D. ElIGIDIlIEY AUGIES ..ottt sttt e e 97
Employers Use Eligibility AuditSto COntrol COSES. ... ...ccuuriiiiiiiiieiiii et 97
2. Lega Compliance and Other CONSIAEIratioNS ..........uieuniieiiieiie e e 97
3 COB RA et 97
4. DoesHIPAA Prevent aGroup Health Plan From Performing an Eligibility Audit and May
Adverse Action Be Taken Against an Employee for Any Misrepresentation?............ccevvveevennnnnn. 98B
5. Application of the HIPAA Privacy and Security Rules When Conducting an Eligibility Audit........ 98B
6. Provision of aCertificate of Creditable Coverage for Periods During Which an Ineligible
Participant Participated inthe Plan .........cooouiiii i 98B
7. Tax Consequences When Ineligible Participant Is Not a Spouse or a Code 8§ 105(b) Dependent....... 98C
8. Health Care Reform’s New Rescission Rule Generally Prohibits Retroactive Terminations............ 98C
E. Paying EmployeeS NOt tO TAKE COVEIAQE. ...........ceuueeee ettt e ettt e e tte e e ata e a e e eeans 99
F.  Wellness and Disease-Management PrOGIAIMIS. .........c.ovuuuueaeeeeee e 100
G. Other COSt-CULtING MEASUIES ...ttt a e e 100
I €= o 1= IS = (=0 =S P 100
2. Healthy Lifestyle INItiatiVeS .........iiiiiie e 101
B NV BV ..o et ea e 101
R T o Tor= I o D E 1 PO PSPPI 102
5. Vaue-Based INSUrANCE DESION ... .coeuiiieiii ettt e et e e et e eeeaaa e eeee 103
V. Designing a Consumer-Driven Health Care Program ..... ... e 131
A. Step-By-Step GUIAE IO CDHC DESIQN ........ce ettt et ettt e et e e te e e e e aaneaes 131
1. Step 1: Decide Whether to Offer High-Deductible Health Coverage..........c.oovviviiiiiiiiiinicciie, 131
2. Step 2: Decide Whether to Offer a“FHoor Plan”....... ... 131
3. Step 3: Decide Which Floor Planto Use: HSAS, HRAS, or Health FSAS.........oooviiviivce, 132
4.  Step 4: Network With Other EMPlOYErS.......ooviiiiiiii e 134
5. Step 5: Allow Ample Timefor Implementation ............oouu i 134
B. Case Studies: How Have Other Employers Designed Their Programs?..............c..c.veeeuueieiuiaiinseninann, 135
1. Computech—A Hypothetical Case SIUAY .........ooviviiiiiii e 135
2. Case& Associates—A Hypothetical Case SIUAY .......c.uieeniiiiieiiieei e 135
3. Acme Manufacturing—A Hypothetical Case StUAY ..........evvinieiiieii e 136
4. DaygloInc.—A HypothetiCal Case StULY ... .....uuiiiiiiieiiei e 136
C. Chart Comparing HSAS, HRAS, and HEaItN FSAS ...........oeeieeeeeeeee et 141
V1. Wellness and Disease-M anagement ProOgramS. ... .....ciueeeii et e e e e st e e e e et e e e st e e st e e st eeaaeeaneeetnaeeanaaees 201
WA U1 oo ¥ o 1 o o 201
What 1SaWEIINESS PrOGIraM? .....cee et e e e e e e e e anns 201
2. What IsaDisease-Management PrOgram? .........ccuuueiuieiiieeiee e ee et e e e e s e e s e e e esnneesaneees 202
3. What IsaHealth RiSK ASSESSIMENL? ......iiiiiiiii it r e e e e e et e e e eenns 202
4. What Isan Employee AsSitance Plan (EAP)? ... e 202

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page v



Consumer-Driven Health Care

5. How Are Wellness and Disease-Management Programs Alike (and Different)?...........c.ocoeieiiens 203
6. Why Would an Employer Offer aWellness or Disease-Management Program?..............ccoeveeunnnens 203
7. Lega Compliance Issues Raised by Wellness and Disease-Management Programs ....................... 203
B. Designing Wellness and Disease-Management PrOGIraIMS...........c.eveuueeaierieeaeeiiiiee e 204
Common WelINesS Program DESIONS ......ceuu ittt e e e e e e e eanaaees 204
2. Common Disease-Management Program DESIQNS. ... .....cvvuuieiiieiiieiiieeei e e e e e e e e eaaes 204A
3. Coordinating Wellness and Disease-Management Programs With Each Other ........................... 204A
4. Coordinating Wellness and Disease-Management Programs With Other Employee Benefit
= 1 PP UPTRUPTRP 204A
5. Health Care Reform: WElINESS INCENLIVES ......ciiiiiieiiiie e 204A
C. Tax, CafeteriaPlan, Health FSA, HSA, and HRA CONSIderations.................couiieeuiesiseeiiisaiiiiienenennnn, 205
1. Taxation of Employer-Provided REWardS.............couuiiiiiiiiiii e 205
2. CafeteriaPlan and HEalth FSA ISSUES. ......covvuiiieiii et 208
R T o YA a0 o | S - 208B
4. Excise Taxesfor Violations of COBRA and Certain Mandates............c.oovveuiiiiiiieiiinciiieceieeeane, 209
D. HIPAA CONSIUEIGLIONS. .........ceeeees ettt ettt ettt ettt e et e e e e e e e 210
TR 1 T 210
2. Nondiscrimination Exception for Wellness and Disease-Management Programs. .............cccoceuuneee. 211
3. HIPAA’s Administrative Simplification Requirements (Privacy, Security, and EDI) .................. 216A
E. COBRA CONSIAEBLIONS ........eeseeeeee e ettt et ettt et s e et e et aa et neetaeenneees 217
1. Group Health Plans Are SUDJECt t0 COBRA ........ i 217
2. Waédllness or Disease-Management Programs That Provide Medical Care Are Group Health
Plans SUDJECE tO COBRA ... ittt e e e e et e e et e e e e et e e e e eraa e 217
3. Overview of COBRA Requirements Applicable to COBRA-Subject Wellness and Disease-
MaNAgEMENE PrOGIBIMIS. ... ieeiee ettt et ettt e e e e e e e e e e e nnes 218
F. ERISA CONSIQEIBIIONS ... ettt e et e e 218
1. DoesERISA Apply to Wellness and Disease-Management Programs?............ccevevveevinieeinneennnnn, 218
2.  Wellness and Disease-Management Programs Often Provide Medical Care ..........coovevvvviveeiinnnnnnn. 218
3. Overview of Applicable ERISA Compliance ReQUIrEMENES...........vieuuieeneiiiieieieeeieeei e 219
4, Termination of Employment for Failure to Meet Wellness or Disease-Management Program
Requirements Might Trigger an ERISA 8 510 Claim ........uiiiieiiiiiiiiiiiiieeeeeeeiiiiiee e e eeeeeaiain s 219
A € YN 000> [ = 1 o 220
I @ 1 4V 1< PP 220
2 (= Y = 117170 | NS 221
3. GINA’sProhibitionsand LimitationS..........c.uuvieuieiineeiieie e e e e e e e e e e eeens 222
4. Wellness Programs Offered Outside Group Health Plans.............coooiiiiiiiii e, 227
5. GINA’sProposed Modificationsto HIPAA's Privacy Regulations.............cccovevviieeiiiieiiiieeieeennn. 228
6. Enforcement UNAEr GINA .....ooeniii e e e e et e e e e e e e eenes 228A
H. ADA CONSIUEIGLIONS. ........... ettt e e 228B
1. Doesthe ADA Apply to Wellness and Disease-Management Programs?...........cccccevevevneeennnnnn. 228B
2. Wélness and Disease-Management Program Benefits Must Not Discriminate Against
Qualified Individuals on the Basis of Disability ............vveiiiiiiiiiiiiiieiii e 228B
3. Medical Examinations and Inquiriesin Connection With Wellness and Disease-Management
Programs MUSE BE "V OIUNLAIY” ... ...ttt e eean e 231
4. Dothe ADA’s"“BonaFide Plan” Exceptions Circumvent the Exception for Voluntary Medical
01T = 10 P 234

Page vi B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

1. Other Compliance Considerations: ADEA, Title VI, GNd FLSA ...........ooveeeeeiiisiiiieeiseeiiaeeiaeainea 235
1. Doesthe ADEA Apply to Wellness and Disease-Management Programs? ............ccuveeunievenneeennnn. 235
2. DoesTitle VII Apply to Wellness and Disease-Management Programs?...........c.ccceeevvveviieeennnns 235
3. Doesthe FLSA Apply to Wellness and Disease-Management Programs? ............ceveveveeinnerinneennn. 237
J  Quick Reference Chart of TaxeSand Penalti€S ...............cu.eeuieeieieee ettt 238
A L L R0C = A= o | TP PSSP P PP 251
VII1. Health Savings Accounts (HSAS): INEFOQUCTION .......iiieiiiiiiii e 251
AL OVEBIVIEIV ... ettt a e 251
L VN ATE H S A S ? i 251
2. HSA TOPICS TNEE WE COVEN ...ttt ettt e e e e e 252
3. ThEHSA TAX BIrEaK ....eii ettt e e e e e eanaae 252
R S AN oY/ g TH g o [ - 253
5. Comparison of HSAStO HRASANd HEalth FSAS ... .ccooviiiiiii e 257
B. HSA Flowchart: From Contributions t0 DiStIIBULIONS................ccueuiiiiiiieeeie e 257
C. What Steps Must an Individual Take to EStablish @ HSA?..........ceeveeeieeiieeeie e 258
1. Individua Must Have HDHP Coverage and No Impermissible Non-HDHP Coverage.................... 259
2. Individual Must Not Be Entitled to Medicare and Must Not BeaTax Dependent .................ccuuneee. 259
3. Individual Opensan HSA With aQualified Trustee or Custodian.............cceevvvveviiieeiiieeiiiieeiieennn. 259
4. Individual Completes an HSA Beneficiary Designation FOrM ..........ovveuiiiiiiiiiieiiii e 260
5. Individual Determines Amount and Timing of HSA Contributions..............ccoovveviiiiiiiiiiieeieeenn. 260
6. Individual Chooses Investmentsfor HSA FUNS.........ccoovviriiiiiiieeciiiii e 261
7. Individual May Choose HSA Distribution Method.............oooiiiiiiiiiiii e 261
8. HSA Account Holder or Other Disqualified Person Must Not Engage in a Prohibited

I 5= o o] o PP 261
9. Individual Is Responsible for Determining and Reporting Taxable HSA Distributions.................... 262
IX. HSAS WO IS EINGIDIE?. ...ttt e e 321
A. Any Individual With HDHP Coverage Could Be an Eligible Individual .....................ccccccoiiviiiini. 321
B. AnIndividual Who Can Be Claimed as a Tax Dependent s Not HSA Eligible .................cccccvvveennnii, 322
1. WholsaTax Dependent for Purposes of HSA Eligibility? .........coveiiiiiiiiiiiiiii e, 322
2. Dependent Is Defined Differently for HSA Eligibility and Distribution PUrpoSeS ............ccucveeunnnee. 324
C. Anlndividual Who Is Entitled to Medicare s Not HSA Eligible................coivveieieiiiiiiiaiiiaeiianan, 324A
1. Medicare Entitlement BaSed ON AGE ......uuniiiii ettt et 325
2. Medicare Entitlement Based 0N DiSability..........coouuiiiiiiiiii e 325
3. Medicare Entitlement Based ONESRD ..........uuuuiiiiieeiiiiiiiiis et e e 325
4. Part A Entitlement Based on Age or Disability Generally Cannot Be Waived.............occcevvvieennnnn. 325
5. Entitlementto Medicare Part B Or Part D .........coouuiiiiiiiii e 326
D. Eligible Individual Must Have HDHP Coverage and No Disqualifying Coverage....................coeeuuunn... 326
E. FEligible Individual Status Determined Monthly as of the 1st of Each Month.................cc.ccocveiievininn... 327
F.  Treatment of HSA After ELlIgibility ENQS ............coou et 329
1. HSA Holders May Continue to Receive Distributions After Eligibility Ends..............ccoooevvveennn.. 329
2. HSA Holders May Not Continue Contributions After Eligibility EndS............ccoviiiiiiiiiiieiiinnn. 330
G. What If an HSA Is Established by an Indligible Individual?..................c.oooiiiiiiiiiiiiiiiieeeee 332

1. IneligibleIndividual May Establish an HSA to Receive a Rollover Contribution From an
XISt H A e 332

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page vii



Consumer-Driven Health Care

2. Ineligible Individual May Establish an HSA asaResult of aDivorce..............ccovvvvviciiiiieeneiennnnee 332
3. Ineligible Individua (a Spousal Beneficiary) May Establish an HSA After HSA Holder Dies.......... 333
4. Ineligible Individual Mistakenly EstablisheSan HSA ...........oiiiiiiiii e 333
X.HSAS ReQUITed HDHP COVEI Q0B ....uu ettt ettt e et et e e et e et e e e eaan s 431
WAV U1 oo [V o 1 o o BRI 431
B. Sef-Only HDHP COVEIAQE.........cceuesei ettt ettt ettt e e e et ettt e e e e e e e e e aaneees 432
1. Minimum Annual Deductible for Self-Only HDHP COVErage ........cocuuuiieiiiiinieiiiieecci e 432
2. Maximum Out-of-Pocket Expense Limit for Self-Only HDHP Coverage............cccvvveuniiiinneennnnens 433
3. Sdf-Only HDHP Minimum Deductible and Maximum Out-of -Pocket Limit May Increase............. 434
C. FAMUly HDHP COVEIAQE. ...... ..ottt ettt et 434
1. Minimum Annual Deductible for Family HDHP Coverage..........cocuiviiiiiiiiiiiiieiiieceeeeeee 434A
2. Maximum Out-of-Pocket Expense Limit for Family HDHP Coverage ..........cooevvvivviiiievinnennnnn. 434B
3. Family HDHP Minimum Deductible and Maximum Out-of-Pocket Limit May Incresse.............. 434B
4. Scrutinize Family Coverage HDHP for Embedded Individual Deductibles..............c...ccoieeenniien 434C
D. HDHPs Comein Many ShapES QNG SIZES. ...........ccuueeee ettt et e e e e eaaaeaa 435
Self-Insured Medical Plan CanBean HDHP ..........oooiiiiiiiiii e 436
2. State High-Risk Pool Can Bean HDHP........co.uiiiiiiiii e 436
3. Network Plan Can BEan HDHP.........oiiiiiiiiiii e 436
4. HRA or Heath FSA Cannot Be an HDHP...........iiiiiiiiiiii e 437
5. Plan Cannot Be an HDHP If Substantially All of Its Coverage |s Permitted Coverage or
PErMITEEA INSUFBINCE. ... ceee e ettt e et e et e et e e ea e ean s 437
E. What Expenditures Count Against the HDHP Out-of-Pocket MaXimuUm?...............ccceeuueevirnieiinsaninnann, 437
1. Lifetimeand Annual Limitson Plan Benefits...........oviiiiiiiiiiiii e 438
2. Annua or Lifetime Limits on Specific BENEfitS..........c.oviiuiiiiii e 438
3. UCR RESIICIIONS ...ttt ettt ettt e ettt e e e e e s e e e e e e e e neeennnees 440
4. NO EXPress Out-0f-POCKEE LIMIt ........iiiiieiiiiii et 440
5. Penaltiesfor Failureto Precertify aProvider or Procedure.............oooiiiiiiiiiiiiiiiieicc e 441
6. Cumulative Embedded Individual DedUCHIDIES. ..........ccooiviiiiiii e 441
7. CO-PAYIMENES. ... ettt e ea e 442
8. Separate Benefit DedUCHIDIES. ... ... oo 442
F. What Expenditures Are Applied Toward the Required Minimum Deauctibl€?...................c....c........ 442A
1. Crediting Expenses Incurred But Not Reimbursed During Prior Plan Coverage .............cceveeeeen. 442A
2. Carrying Over Deductible Expenses Incurred in Prior YEar .........c..ovviuiiiiiiiiiiiieiiiee e 445
3. Receiving Benefit of Discounted Prices Before Deductible ISMeét ........ccooeviiiiiiiiiiiiciceecee, 446
G. HDHP Can Provide Preventive Care Benefits Without Required Deductible.................c..cc.c.cceeiveennn. 446
1. ThelRSHasProvided a Safe Harbor Definition of Preventive Care ..........c.coooveviviiiieiiiiieieeennn. 447
2. Some Incidental Treatment and Drugs Can Be Preventive Care...........ccoeeevveiiiieiiieceiineceeeeieeens 448
H. HDHP Can Pay No Benefits (Except Preventive Care) Until DeductibleISMeét ................cccvveveevennnn... 449
1. State-Mandated Services May Not Be Preventive Care ..........ooeuviiuiiiiiiiiic e 450
2. Discounted Prices Can Be Paid Without Regard to the Deductible ...............ccoooeiiiiiiiiiinc, 450
3. Co-Payments Before the Deductible Can Prevent Coverage From Beingan HDHP ....................... 450
4. "Young INVINCIDIE" COVEIBOE. .....u et e 451

Page viii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

XI.HSAs: Other Permissible/lmpermissible Typesof COVErage.........v v 481
A. General Rule—No Health Coverage Other Than HDHP COVErage ............cuoeeeuiiiiiiieiiaeiiiieaiiea 481
B. Permitted Insurance and Permitted Coverage Do Not Prevent HSA Eligibility.............ccoovvvviviiievnnnin, 482

T = 0 0Th 1 (=0 S = o= 482
2. PerMIttEd COVEIBOR .. e ettt ettt ettt et e e et e et e et e e e e e et e e ean e eanaaee 484
3. Permitted Coverage or Permitted Insurance Alone Cannot Bean HDHP ............ccooeeiiiiiiiiie. 486
C. Non-HDHP Coverage of “Carve-Out” Benefits Will Prevent HSA Eligibility ..............ccccoovvveieiiiennnn. 487
1. Carve-Out Coverage Under the HSA SEAIULE ........ieniiii e 487
2. IRSForecloses Non-HDHP Carve-Out Coveragein Prescription Drug Ruling............coooceeveennnnen, 487
3. Transition Relief for Prescription Drug Coverage Under Separate Plan or Rider ............ococevvveeeens 487
4. Discount Card Coverage May Not Disqualify Otherwise Eligible Individual ....................ccooeeeenie. 488
D. General-Purpose Health FSA or HRA Coverage Will Prevent HSA Eligibility ............ccovvvvviiiinieiina, 489
E. Specidly Designed Health FSA or HRA Coverage Will Not Prevent HSA Eligibility .......................... 492
1. Limited-Purpose Health FSASaNd HRAS. .......oouniii e 492
2. SUSPENAE HRAS ... et et e e e e e e e e e e e e e e et e e e e raaaae 493
3. HDHP Coupled With a Post-Deductible Health FSA or HRA Coverage.........ccevveveiineeeiiiineeeenns 495
A, RETEMENT HRA . ettt e e et et e e e et aean s 497
5. Combining the ABOVE SITUBLIONS..........coiii i e eaans 498
6. Certain Coverage Choices Under Choice Health FSAs or Choice HRAs Will Not Prevent HSA
o 1 o1 S 498
7. Coordinating REIMDUISEMENTS. ...ttt e e e e e eaaaaees 499
F. Many EAPs, Disease-Management Programs, and Wellness Programs Will Not Prevent HSA
EJIGIBITIEY ...ttt ettt 500
G. Other Coverage That May or Will Prevent HSA ElQIbDIlity...............c.ooiiiiiuiiiiiiiiisiiiiiiiseiiiie e 501
Veterans Affairs Medical Benefits and Indian Health Service May Prevent HSA Eligibility ............ 501
2. On-SiteClinicsMay Prevent HSA Elgibility ......o.oiiiiii e 502
3. TRICARE and Medicaid Will Prevent HSA Eligibility .........ccoooveiiiiiiiiiiiiie e 504
4. Mini-Med or Supplemental Health Insurance May Prevent HSA Eligibility ...........cccooiiiiiiiinnnnn. 504
5. Employer Reimbursement of Expenses Before the Minimum HDHP Deductible I's Satisfied
Will Prevent HSA EHQIDIITY ......ovviii e e 504
H. What Are the Consequences of Having Impermissible Non-HDHP Coverage?.............ccoocueveeeeeennnn... 504
1. Table: Permissible/lmpermissible Types of Coverage for HSA Eligibility ............coovieiiiiiiiiiiiiiaiins 505

XL HSAS: CONEEIDULIONS. ... ettt e e et e e e e e e e e es 531
A. LimitsAPPLY t0 HSA CONMITDULIONS. ............ceuiiieeees ettt 531
B. HSA Contribution Limits Are Calculated on aMonthly BaSiS ...............cooeuoiiiiiiiiiiiiiiii e 532

1. General Monthly ContribUtion RUIE.............iiiiii e 532
2. Full-Contribution Rule for Midyear HDHP ENroll€es.........ooovvviiiiiiii e 533
C. HSA Contribution Limit for Self-Only HDHP COVErAJE. ...........cueeuieeiiieiiieeeee e 536
D. HSA Contribution Limit for Family HDHP COVEragE. ..............ueuuuieiiiiaeiieaeiiisesieaeisaaiiaaaiaeaiiaeaas 537
E. Prior to 2007, Some Types of Coverage Could Affect Calculation of HSA Contribution Limit............... 538
1. Calculating HSA Contribution Limit for Family HDHP With Embedded Individual
DEAUCHIDIES. ... e ettt e et e et e e e ean s 538
2. Calculating HSA Contribution Limit for HDHP With Deductible Carryover Provision................... 539
3. Calculating HSA Contribution Limit for Individual With Post-Deductible Health FSA or HRA
100011/ =T L TP PPT PPN 539

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page ix



Consumer-Driven Health Care

X~ =T

XIll.HSAs:
A.

C.

4. Calculating HSA Contribution Limit for HDHP With Separate Deductibles................ccooeiiiiennnnn. 539
HSA Contribution Limit Under the Special Rule for Married Individuals ...................cccooooiiiiiiein. 540
1. Calculatingthe HSA Limit for Married INdividuals..............cooevviiiiiiieiie e, 540
2. Calculating the HSA Limit When One Spouse ISEligible..........coveiiiiiiiiii 540
3. Calculating the HSA Limit When Spouse’ s Coverage Does Not Cover Other Spouse..................... 541
Matrix of HSA CONIIBULTION LIMITS ........vuies ettt e e 543
Allocating the HSA Contribution Limit BEIWEEN SPOUSES..........c.ccuuueieeiiiaeeeiiiee e 545
HSA Catch-Up CONEIIDULIONS ...t a e 546
EMployer HSA CONEIIBULIONS. ..........osise ettt ettt et e et e et e e ate e et eaaaaeaes 546
HSA Contributions Are NONFOITEtabIe. ..............oveeeeee ettt a e 548
1. May Redtrictions Be Placed on Employer ContributionsMadeto an HSA?.........coceviiiiiiiiiiiiieennnn. 548
2. Mistaken CONtIIDULIONS ........ceeiieeiiii ettt ettt e e e e e e e e e eennnee 549
Tax Treatment Of HSA CONITDULIONS. ..............eees st e e et e e ta e s e et e e aaeeenas 553
1. ContributionsMade by the HSA HOIdEY ........coounii e 553
2. Contributions Made by a Non-Employer on Behalf of the HSA Holder ............cocooviiiiiiiini, 553
3. Contributions Made by the Employer of the HSA HOlder .........oovvniiiiiiiiiie e, 554
When Must HSA Contributions BE MAJE? ..............c.ou et 555
What Happens If Too Much 1S Contributed to @ HSA?........cevee ettt 557
1. Income Tax Consequences of EXcess ContribUtioNS............ooovuviiiiiiiiiiii e 557
2. 6% Excise Tax on EXcess CONtribULIONS ........c.uiiiiuiiiiii e 557
3. Avoiding the 6% Excise Tax With aCurative DiStribution ..............cccooeviiiiiiiiii e, 559
4. Determining Net Income on ContribULIONS...........coouuiiiiiiii e 560
Rollovers and Transfers From OREr ACCOUNES...............euu e 561
1. Rollover Contributions From Other HSASand Archer MSAS........oiiiiiiiiiiii e 561
2. Qualified HSA Distributions From Health FSASand HRAS........cooviiiiiiii e 562
3. Qualified HSA Funding Distributions From IRAS. ........oiuiiie e 568
4, Chart Comparing Flow of Funds, Tax Treatment, and Reporting Requirements................c.ceeeeen.. 571
Comparability Requirements & the Cafeteria Plan EXCEPtion..........ccoveviiieiiiiiiieei e, 591
TOEFOQUCTION ... e ettt e et e e aa e 591
1. Overview of Comparability REQUIFEMENES. .........uiiiiieii e e e e 591
2. SUMMANY OF GUITAINCE .. .covuieiiii ettt e et e e 593
Who Are Comparable Participating EMPIOYEES? ... 595
Categories of Comparable Participating EMpPlOYeeS ........covviiiiiiiii e 595
Some Individuals Are Not Counted as Comparable Participating Employees............cccoovevviviieeen. 597
Comparable Participating Employees of Related Employers Must Receive Comparable
(000 311 g1 0111110 o LS PPN 602
. Categories Of HDHP COVEIA0E .......cvvi ettt e e e e e e e e e e e e eaans 604
5. Employers May Restrict HSA Contributions to HSA-Eligible Individuals With Employer-
Provided HDHP COVEIA0E ......coeui ittt 607
6. What If Both Spouses Work for the Same Employer?..........oooei i 608
7. What If an Employee HasBothan HSA and an Archer MSA?.........o i 609
How to Determine If Contributions Are Comparable. ..............c.coouevoiieiiiiiiieeiiieeee e 609
1. Scope of Comparable Contribution REQUIFEMENT .........c..iieuiiiiiii e 610
2. Each Category of Comparable Participating Employee Is Treated Separately .........ccccovevivnveinnnnnns 610

Page x W 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

3. Examples From the Final Comparability RegulationS ..............oviiiiiiiiiiiiiiic e 611
4. Contributions Must Actually Be Made, Not Just “Made Available” ............ccoooiiiiiiiiiiiiin. 613
D. What Contribution Methods Are Available for Employer HSA Contributions?..................ccoeuuueevuuna, 617
1 Pay-ASYOU-GOMENOU. ........ciiiiiiiieii e 617
2. LOOK-BACK MEINOM ....ceeiiiei et e e e ea e 619
3. Pre-FuNded MEthOO. ... ... 621
4. Accelerated Contributions for Employees Whose Qualified Medical Expenses Exceed the
Employer’sY ear-to-Date HSA ContribULIONS...........oooiiiiiiiiiiii e 623
5. What If an Eligible Employee Failsto Open an HSA? ....o.uiiiiiii e 623
E. Getting Organized to Perform Comparability TESHING .............uuueeeuusesiieeieee e et ae e ae e e aiaeaas 627
Step One: [dentify ControllEd GrOUP ... ..ccuuuueiiii e e e e e e 627
2. Step Two: Identify Excludable INdividualS..............oiieiii e 627
3. Step Three: Divide Non-Excludable Employees Into Comparable Groups .........cccoeevvvevinieeinnnnnn. 627
4, StEP FOUr: DEVEIOP TOOIS ...cceuiieieii ettt et e e e e e b e e eaan s 627
5. Step Five: Consider DeSIgN ChOICES ......ccuuiiiiiiii et e e e eeans 628
F. What Happens If the Comparability Requirements Are Not Satisfied? .............ccccvuvveeeieiiiniiaiisaninan, 628
1. Contributions That Are Not COmMParable............coiuuuiiiiiii e 628
2. Failureto Make Qualified HSA Distributions Available to All Employees Covered by
EMPIOYEr' SHDHP ... e eaa s 629
3. WaVer Of the 35%0 EXCISE TEX ...vvvruuiiiieeeiieeiiii ettt e e e e e e e ennnees 630
G. CAEErAPIAN EXCEDUON ...t ettt e et e e 633
1. WhenIsan Employer HSA Contribution Made “ Through a CafeteriaPlan? .............cccooeveiieennnn. 634
2. Availability of Pre-Tax Salary Reduction HSA Contributions Causes Employer HSA
Contributionsto Be Made “ Through aCafeteriaPlan” .............ccooviiiiiiii i 634
3. When Pre-Tax Salary Reduction HSA Contributions Are Not Available, Can Any Employer
HSA Contributions Be Made “ Through a CafeteriaPlan” 2 ..........oooiviiieiiiiiini e 638
DAY 12 == Y=o | RO TSP PPPTTTTR 801
XV.HSAS: DistributionSand ROHOVErS..........uuiiiiiieeiiiiiiie et ettt e s 801
A. HSA Distributions Generally Are Available Without RESIIICHON ...............ccuoeiiieeiiisiiiiiiiseeiiiieieeeaaan, 801
1. HSA Account Holders Can Receive HSA Distributionsat Any Time.........c.oovveiiiiiiiiiiiiiiiieeennn. 801
2. Only Reasonable Restrictions on Frequency or Minimum Amount of HSA Distributions Are
ATTOWE ..ot e ettt e e e e e e r e 802
3. HSA Distributions Cannot BEMaNGatory .............veeeuuiiieeiiiieei i 802
4. HSA Balance Carries Over t0 SUDSEQUENT Y BAI'S .. ..cuuiiuiiiii et 802
B. HSA Distributions Are Tax-Free If for Qualified Medical EXPENSES............cccuvuiiviiieeieasiiiiaiiiaaaiian, 803
C. What Isan HSA-Qualified MediCal EXPENSE?...........uoi it 803
1. Medical ExpensesUnder Code 8 213(d) .. ..cuuierniieieiiiiieei et e 803
2. With Some Exceptions, Insurance Premiums and Coverage Contributions Are Not HSA-
Qualified MediCal EXPENSES. ......ciit it ee et et e e e e e e e e e e e e e e e e e e e et e e et e e aanaeees 806
D. Timing Issuesfor Tax-Free HSA DiStIIDULIONS. ...............iiiieiiiii e 807
Expenses Must Be Incurred After an HSA ISEstablished ... 807
2. Deemed HSA Establishment Datesfor Rollover or MUltiple HSAS ..o 808
3. NoTimeLimit on When HSA Distribution MUSt OCCUI ...........cceuniiiiiiiiieeeieeeeeee e e e eeens 810
4. Paidor Incurred? Only Distributions “ Used Exclusively to Pay Qualified Medical Expenses’
AT T AT, e et 811
5. ExpensesIncurred After HSA Account Holder IsNo Longer Eligible May Be Tax-Free................... 812

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xi



Consumer-Driven Health Care

6. HSA Distributions for Family Member Medical Expenses Not Taxable Even During Y ear

(@011 01U 110 g ISy AN (=1 o = 813
E.  HSA Distributions for NONMeiCal EXPENSES. ...........oaeuieeiii e 813
1. HSA Distributionsfor Nonmedical Expenses Are Permitted, but Taxable.............cccoeeeiiivineennn.s. 813
2. Mistaken DistributionsMay Be REIUrNEd tO HSA .......oiiiiiiiiii e 814
3. Tax on Nonmedical HSA Distributions Before Age 65, Death, or Disability ............cocoeeviviiennea. 815
4, HSA Account Fees Withdrawn From HSA Not Subject to Income Tax or Excise TaX .................... 816
5. Deemed HSA Distributionsto Covered EXPatriales. .........oeveuvuiieiiiiieeeiii e 816
F. HSA Rollover Distributions and Trustee-to-Trustee TranSfersS. ..........ouuuieeuiieiiiiiiiieeeii e 816
1. Genera Rules Applicableto Rolloversand TransfersS FrOmM HSAS ..o, 816
2. HSA Rollovers Are Subject to TiIming RESIICHONS ......cc.uuiiiiiiiiee e 817
3. Direct Trustee-to-Trustee Transfers of HSA Funds AreUnlimited ..........cooooviiiiiiiiiiiiiiiiieeenn, 817
G. Treatment of HSASUPON DiVOrce Or DEaLN................c.ueeesesieeee ettt aia e 817
1. Transfer of HSA UPON DIiVOICE........ciiiuieiiiiii ettt ettt e et e e 817
2. Treatment of HSAs After Account Holder' SDeath..........ccuuiiiiiiiiiiii e 818
H. HSASGNA CrEQILOrS. ........ oottt 818
1. Creditors Accessing HSA Funds ViaLiensand Other Security INterests...........cocvvvvveviiiinnerininnnnn. 819
2. IRSAcCessiNgHSA FUNASVIATAX LEVIES .. .cuuiiiii e ea e 819
XV, HSA Trust/CUuStOdial ACCOUNES. .....cceiiiiiitiiiie ettt ettt e e e et e e e e e e e e en b as 851
A. Who Can Bean HSA Trustee OF CUSLOQIANT?.............oeeeeeees ettt e et e e e atia e e s e aaneees 851
1. Banksand Life Insurance CompanieS Are AUtNOMZEd ...........ooeuniiiiiiiiiiii e 851
2. Approved IRA or Archer MSA Trustees Are AUthOriZed...........ccovviiiiiiiiiii e 851
3. Entities Seeking Approval Must Demonstrate Ability to Meet Requirements............cccovvvvevinnn. 851
4. Passive TrusteesMay Be Relieved of Some ReqUIreMeNtsS ...........oiuuiiiiiieiiiiei e 853
5. TherelsNo Required Formfor the AppliCation............couviiiiiiiii i 853
6. Noticeof Approval Must Be Provided to Prospective Account Beneficiaries...........ococvevieiinnnnnee. 853
7. Approval May Be REVOKED fOr CaUSE ... .cuuuiiitieiii ettt e e e e ean e eees 853
8. State-Law Fiduciary/Trust REQUITEMENTS ... ...uiiii i eiiiee e ee e e e e e e e e e e e e et e e eeaens 854
B. Trust Requirementsfor HSA Trustees and CUSIOTIANS. ..............c..ccuuuieiiiiiiiiiiiiiiie e 855
1. Must Have Adequate Written HSA Trust AQreBmMENt. ........ceuuieuniiiiiiaieieeiie et eai e e e 855
2. HSA Must Only Accept Cash Contributions, Valid Rollovers, Qualified HSA Distributions, or
Qualified HSA FUNAiNg DistribULIONS ........uiiiiicii e e e 855
3. Trustee/Custodian Is Not Reguired to Monitor Eligibility of HSA Account Holder........................ 855
4. HSA Trustee/Custodian Cannot Accept More Than General Maximum Contribution..................... 856
5. HSA Trustee/Custodian Is Not Required to Determine If Distributions Are Taxable...................... 856
6. HSA Trustee/Custodian Must Comply With Reporting Requirements..........cooevvvvineeiiiineecininnnnn. 856
7. HSA Trustees/Custodians Are Subject to Prohibited Transaction RUles.............ocoeiiiiiiiiiiiiiine, 856
8. HSA Trustees/Custodians Are Not Required to Allow Returns of Mistaken Distributions............... 856
9. Trustees/Custodians May Not Restrict Ability to Request Rollover From HSA but Can
Restrict Ability to ROII OVEr tO HSA L...oee e 856
10. HSA Trust or Custodial Agreement May Not Contain Certain Distribution Restrictions.................. 856
11. HSA Trustees/Custodians May |mpose Reasonabl e Restrictions Relating to Account
AAMINISIFALION ..t e e ettt e e e e e e e ne e e e e e e ennnee 857
12. Do the Nonforfeitability Rules Apply to HSA Trustees or Custodians? ...........ocoevvvveveivineeeiiinnnnn. 857

Page xii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

C. 1NVESIMENE Of HSA FUNCS. .......ceo ettt ettt e ettt ettt e ettt e et e e e et s e et e aaneees 858
1. HSA FundsAre Subject to Some Investment RESIIICHONS ...........viiviiiiiiiiiiiieeee e 858

2. HSA Administration or Account MaintenanCe FeES ..........cevvviiiiiiieieiiiei e 858A

3. Employer-Imposed HSA Investment Restrictions May Trigger ERISA ........oooviviiiiiiiiiiiiiiiieeees 859

D. Overview of HSA Prohibited TransaCtion RUIES. ..............c.oi e 860
1. RulesPrevent Certain Improper UseSof FUNAS...........couviiiiiiiiiii e 860

2. HSAsSubject to Rules“Similar” to IRA Prohibited Transaction RUlES............cccoiviiiiiiiiiiiiiinnnen. 861

3. Examplesof Likely Prohibited Transactions INnVOIVING HSAS ........oiiiiiiiiieecc e 861

4. Prohibited Transaction Rules Carry Significant Penalties...........c.cccoviviiiiiii i, 864

5. Prohibited Transaction Rules Also Apply to HSA Trustees and Custodians.............cccevvvvnvevinnnnn. 864

6. Exemptions From Prohibited TransaCtion RUIES............oiiuiiiiiii e 865

E. Quick Reference Chart of Selected Banking and SECUItIES LAWS. .............c.oeeuveiiiieeiisasiiiiaiiaasiinanns 868
F. CompariSon Of IRASANA HSAS. ..o 875
XVII. HSAS: REPOrtiNG REQUITEIMENTS ...ttt ettt e e et e e e et e e et e e et e e e tn e aeaeeeannas 881
A. HSA Trustee/Custodian Reporting ObBligalionS ...............cuuuiueueeeeee et e e e e et e e e e e e 881
R @0 1 ¢ o111 881

2. DISHITDULIONS ... ettt e e et e et e e e e e e et e eaaaee 883

3. Distributions of EXCESS CONIIDULIONS .......cvvviriiiiieeei et e e 885

4. NoNeedto File IRS-Provided HSA Trust Account and Custodial Account FOrms ..............oeeeeven. 886

5. No Need to Report HSA Administration and Account Maintenance Fees............covvevveeinieeinnennn. 886

6. No Needto Report on HSA Eligibility During Certain Testing Periods ..........ccooevvieeviiiiiiiiieiines 886

7. Reporting Concerns Related to HSA Electronic Payment Cards...........ovvvveviieeiiiinneeiiiiineeeciie 887

B. HSA Holder Reporting OBlIQALIONS ...............c.iiieu e 887
L CONITOULIONS ...ttt e et e bbb e e e e e e e e e e e e 887

2. EXCESS CONITDULIONS ... . ieie e e e ettt e e e e e e e e s e e e e et e e et e e e e e e en e eeanaeeanaeees 888

T B £ 7] o1 o o S PP 889

4. Reporting Requirements Following HSA Holder'sDeath............cccooviviiiiiiiiii e, 890

5. Special Reporting Rules for Beneficiaries With More Than One HSA Dueto Death...................... 891

C. Employer RepOrting ODlIQaLIONS. ............oieeee e 892
L CONITOULIONS ...ttt e et e bbb e e e e e e e e e e e e 892

2. EXCESS CONITDULIONS ... ieve et ee et e e e e e e e et e e et e e e e e et s e e e e e en e eeanaeeanaeees 893

3. Reporting the Excise Tax on Comparability Fallures............coviiiiiiiiii e 894

4. No Need to Report on HSA Eligibility During Certain Testing Periods ...........ccoovevvveiiiiiiiineeennnn, 894

5. Form 5500 May Need to BeFiled If HSA ISAN ERISA Plan ........cc.vviiiiiiiiiiiiiic e 895
XVII1. HSAs: Plan Design Roadmap fOor EMPIOYENS .. ...uiiiiiiiieie e e e e 921
AL INETOQUCTION ...ttt ettt ettt e e e e e eenne 921
B. Employer Checklist for Designing and Implementing HSAs in the Workplace. ..................ccccc.ococuun.... 921
1. ChooseaCoreDesignfor HSASIinthe Workplace. .........oooouiiiiiiiiiiii e 921

2. Decide When to Make Employer ContributionSto HSAS........c.uoiiiiiiiiiie e 922

3. Determine Whether Existing Health FSAs or HRAs Should Be Redesigned or Discontinued........... 923

4. Amend Existing Plansto Coordinate With HSAS. ... oo e 923

5. Make Arrangements With One or MOre HSA ProviderS..........oevvuiiiiiieiiie e 924

6. Design EMployee COmMMUNICEIION. ........uiiiitieeeiiie ettt e e 924

7.  Document the Program Being Offered. ... ......c..iiiiiiiiiii e 925

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xiii



Consumer-Driven Health Care

8. Establish Funding and Reporting MeChaniSmS .........coouuuiiiiiiiiiciii e 925
C. Special Considerations for HSAs Offered Through Cafeteria Plans .............c.cceoiiieiieiiiiiiiiiiiiiieae 925
1. Dothelrrevocable Election RUIES APPIY 2. ....n i e e 926
2. Do Other Code § 125 Rules That Apply to Health FSAS Apply tOHSAS?......oiiiiiiiiiiieci, 927
3. What Nondiscrimination RUIeS APPIY O HSAS? ... e 928
4, CanancEligibleIndividual Also ParticipateinaHealth FSA or HRA? ..o, 930
5. Canan HSA Under a Cafeteria Plan Be Used to Fund Long-Term Care Coverage or Other
IMPErMISSIDIE TTEMS?. .. et e e 931
6. How DoesaHealth FSA Grace Period Affect HSA Eligibility?.. ... 932
7. What Cafeteria Plan Changes Are Required in Order to Offer HSAS? ...oviiviiiiiciie e 933
8. Should HSA Benefits Be Implemented Mid-Y €ar?........uuviiiiiiiiiiii e 935
9. Can Existing Health FSA or HRA Account BalancesBe Used to Fund an HSA?...........ccoveeinnee. 935
10. ToWhat Extent Do ERISA or Other Federal MandateS APPIY? ....vvvneiiiiiii e, 936
11. Can Employees Make Pre-Tax Payroll Contributionsto Their HSAs If Their Employer
Doesn't Have a Cafeteria Plan.........c.uuii it 936
D. 1SANHSA GNERISA PlaAN? ...t 941
L. ERISA OVEIVIBW ...ttt ettt e e et et e e e e e e e e e e e ne b e e e e e e 941
2. Under DOL Guidance, HSAs in the Workplace Generally Are Not ERISA Plans.............ocevevennee. 942
3. How Do ERISA’s Claims and Reporting Requirements Apply When an HSA Isan ERISA
Pl BN 2 et e e et e e e e e e e s 947
E. Other Federal and StAE-LAW ISSUES ..............ccummiiiesi ettt 947
L = PP 947
2. HIPA A et e e e et b e a e e e e eaaraa 948
3. Medicare Part D and Medicare Secondary Payer (MSP) Requirements...........c.cccoeeevveeeinieeinnennnn. 949
4., Family and MediCal LEAVE ACL .......uuiiiiii et 951
S - 1= - 1 TSP PT TR PPPPPPPPPPTTIN 951
D O O [ 2= = Y=o | TP PP PP RPPPPPPPPTTIN 1051
XXI. Health Reimbursement Arrangements (HRAS): Introduction and Design ChoiCeS ..........cccvvvvviiiiinnieeens 1051
YAV U110 o [V o1 o o B 1051
Lo What ISBNHRA? et 1051
22TV £ = 1YY 0 Y= 1053
3. Comparison of HRAStO HSAsand Health FSAS ......ceeiiii e 1053
B. HRA LEGAl REQUITEIMIENIES..........eeee e ettt et ettt et e e ettt et e et e et e e e e e ara s 1053
R €0 Y= g 1 0o - PP 1053
2. BasicLega Requirementsfor an HRA ..o 1058E
3. What Isthe Consequence of Failing to Comply With IRS Guidance on HRAS? ...........cccevevnnnenn. 1060
4.  Additional ComplianCe REQUIFEMENTS .......uuiiiiiiiieeeii et e eai e e 1060
C. HRAsAreNot Subject to Many Health FSA RUIES...........c..ooieeieeiee e 1061
D. HRASAIENOt SUDJECE LO HSA RUIES. ...ttt et 1062
E. HRA Interaction With HSAs and Other Coordination of BenefitSISSUES ..............cccoeveeuceieieniinenennnn, 1064
1. Anlndividual May Not Have Genera -Purpose HRA Coverage and Contributetoan HSA ............ 1064
2. Anlindividua May Have Certain Limited Types of HRA Coverage and Still Be Eligible for an
H A e e e et aereenne 1064A
3. Other Coordination of Benefits (COB) ISSUES ........uiiiiiiiiiieiiiiie e 1068

Page xiv B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

F.' HRA DESIGN CROICES. ...ttt ettt eeaans 1069
1. Should the HRA Be Integrated With the Employer’ sHDHC Arrangement?..........ccoeveevveeennennn. 1069
2. Should the Employer Adopt aStand-AlONEHRA? ..o i 1070
3. Who Should BeEligibleto Participate iNnthe HRA? ... 1072
4. How Should Employer Contributions Be Structured?..........c..ooiveiiiiiiiiii e 1073
5. Funded or UnfUunded HRA?......oui et e et 1074
6. INterest ONHRA BalANCES? ... c.uuiiiiiiii et e et e e e e e e e e et e e e e e e e e e ean s 1074
7. May HRA CoverageBeINSUIrEA? ......c.uuiieiiii et e 1074A
8. What Expenses Should be Eligible for Reimbursement? ............ccooeviiiiiii i, 1074A
9. What Isthe Ordering Rule for Reimbursements When There Isan HRA and aHealth FSA?....... 1074A
10. Must an HRA Have aCarryover FEAUIE? ... .. ccuniie et ea e 1076
11. May aCap Be Placed on the Carryover Amount or Restrictions Placed Upon How the
Carryover Amount May BEUSEA?.........uiiiiicii e e e 1076
12. Forfeit Account Balances or Permit Spend-DOWNS? ..........uuviiiiiiiiiiiii e 1077
13. Only Limited HRA Designs Are Compatible With HSA Eligibility ...........ccoooiiiiiiiinn. 1077
14. Should the HRA Include aDirect RoOIOVEr FERIUr@?...........uviiiiiiiiiiiii e 1078
15. What Issues Arise When an Employer TerminateS ItSHRA?. ..o 1078
XXI1. HRAs: Employer Contributions, Reimbursements, and Other OperatingRules.............ccoovviviiinenann. 1091
A. HRAsMust Be Funded Exclusively by Employer and Not With Salary Reductions or Otherwise
UNder @ CafElETAPIAN ...........oeeeees e ettt e et a e 1091
1. NoDirect CafeteriaPlan Funding of HRA—the COBRA RUIE........ccoviiiiiiiiiiiiii e, 1093
2. NolIndirect CafeteriaPlan Funding of HRA ... 1093
3. When May Unused Vacation and Sick Pay Be Used to FUNd HRAS? ........cocoiviiiiiiiiicceeei, 1098
B. HRAsMay Reimburse Only Code § 213(d) EXPENSES .........ceeeuusiieeiie e 1103
1. Out-of-Pocket Medical Expenses May Be Reimbursed by an HRA ..., 1103
2. Health Insurance Premiums May Be Reimbursed by an HRA, but Caution Is Advised Due to
HIPAA and Other ComplianNCe CONCEIMS ........vvueeiiieeie et e e e e e e e e e e e e e e e e e eanns 1104
B T N |0 1T g 1 = V7Y @ 1104B
C. Who Can Be Provided Tax-Fre@ BENEFitS? ...........ooeu e 1104B
L GENEA RUIE.....ee e et e e ettt e e et e e e e et aaae 1104B
2. WhOISAChildUNAEr AQE 277 ...uuiieeiii ettt et 1104B
3. Who IS@DEPenTENt?. ... ..e ittt ettt e eaa e 1106
4. No Tax-Free Benefitsfor Self-Employed Individuals and Those Who Are Not Spouses,
Children Under Age 27, or Tax DEPENENTS ........cevuniiiiiieiie e e 1107
5. May an HRA Provide Taxable Coverage to Self-Employed Individuals and Those Who Are
Not Spouses, Children Under Age 27 or Tax Dependents?.........oovveeviieiiiiinieiciin e 1108
D. Timing of Expenses and REIMBUISEIMENES ..............u e 1111
1. Expense Must Be Incurred When HRA Coverage Isin Effect (Although Claims May Carry
Forward to Future CoVErage PerioqsS) ........cvuueiii e e e et e e e e e e e anas 1111
2. ClaimsIncurred After Termination of Employment May Be Reimbursed If HRA Permits
Participants to Spend Down Their Accounts Until Depleted.............ovveiiiiiiiiiiiiniiiiii e, 1112
E.  Other ReimburSemMent REQUITEIMIENIES. ............eee et e e 1112
1. NoHRA Reimbursement of Expenses Reimbursed by Ancther Plan or Deducted by the
e 10T | P 1112
2. No Reimbursement for Employer Coverage That Could Be Funded Pre-TaX .........coocvvvvineeiiinnnnen. 1112
Expense Substantiation REQUITEMENT .........o.uiiii e e 1112

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xv



Consumer-Driven Health Care

F. N0 Cash-Out Of UNUSEA AIMOUNES ..........ceeeeseis s e e et e e et e e e e et e et aeaaeeas s 1114
G. Treatment of HRASUPON DivOrce Or DEALA ..............ccouieiiiiieie e 1115
1. Treatment of HRASUpon aParticipant’ SDIVOICE. ..........oiiiueiiii e e e e 1115
2. Treatment of HRAsUpon aParticipant’ SDeath .............cooiiiiiiiiiiiii e 1115
H. Direct Rollovers of Qualified HSA DiStHIDULIONS. ..............uovuuiiiaiie ittt aaas 1117
XXTTT-XXTV . [RESEINVEA] ..ottt e ettt et e e e e et e e e b e n e e e e eeennrnes 1201
XXV.HRAs: Nondiscrimination, COBRA, and Other ComplianCelSSUES .........ccuovvviiiiiiiiiiiiein e 1201
A. HRASaNA NONGISCIIMINGLION...........ceeei ettt 1201
1. HRAsCannot Discriminatein Favor of HCEs With Respect to Eligibility or Benefits.................. 1202
2. Test#10of 2: The Elgibility TESE.....coee it 1203
3. Test#20f 2: The BenefitS TESE . .cuu i e e 1207
4., Specia Nondiscrimination Issues Applicable to HRAS .......ccoviiiiiiiiii e 1211
LR o Y o o 000 = 1213
1. HRAsRarely Qualify for the Specia Limited COBRA Obligation Available to Qualifying
HEAITN FSAS ..t e e ettt e e e e et e bbb e a e e e e eaaraa 1213
2. HRAsMust Offer COBRA Coverage, Even HRAsWith a Spend-Down Feature ........................ 1214
3. Each Qualified Beneficiary Has an Independent Right to Elect COBRA to Continue HRA
BN 1S ... ettt o 1215
4. What Isthe Qualified Beneficiary’s HRA Coverage Amount When COBRA IsElected?.............. 1216
5. Entitlement Under COBRA to Continuing Annual HRA ACCrUalS ........cccovvviiiiiiiiiiiieciieeeie, 1218
6. Determining and Paying the COBRA Premium for an HRA .........cooviiiiiiiiiiiii e 1218
7. Design-Based Responses to Problems Created by COBRA Under HRAS. .......c.viiviiiiiiiiiieeenn. 1220
8. MOreGuUIdaNCeISNEEUE. .......ouuiiiiie et e e 1221
9. Temporary COBRA Premium Assistance and Plan Enrollment Option for Involuntarily
Terminated EMPIOYEES. .. ..ot 1221
C. HRASGNAHIPAA ...t 1224A
1. DoestheHRA Carryover Feature Violate HIPAA’s Nondiscrimination Rule?.......................... 1224B
2. Application of HIPAA Nondiscrimination Requirements to HRAs Designed to Reimburse
Health INSUranCe PremiUMS. ... ..... ittt e e e e e e e e e e e e e eanns 1225
3. HIPAA Considerations May Affect the Decision to Integrate an HRA and HDHC ................... 1226A
D. HRASGNUERISA ...ttt ettt e et eeeeeenne 1227
1. Employee Welfare Benefit Plans Are SUDJECt O ERISA ........oiiiiiiiiiiiii e 1227
2. Written Plan REQUITEIMENT ... ....u ittt ettt e et e e e et e e eb e eeanaas 1227
3. ERISA FOMMBS500 ....eiieeieeeeet ettt ettt ettt e e e e e e e e e e 1228
4. ERISA DisCloSUre REQUITEMENES. .......iiiiiiie ettt e e eees 1229
5. How Do ERISA’s Claims Procedure Requirements Apply tOHRAS?. ... oiiiiiiiiiiiiiee, 1230A
6. Plan Assets Subject to EXCluSiVE BENefit RUIE .........couviiiiiiii e 1230B
7. Trust Requirement Might APPIY ....oeeeeeii e 1231
S T = o 0o 1 o PP UPTPPRPN 1231
9. Fiduciary Duty and Civil and Criminal Enforcement RUIES. ............ccooviiiiiiiiiiiiii e 1231
10. ERISA Record Retention REQUITEIMENT . .........uuuiiiiiiiie ettt e 1232
E. HRASANAMEUICATE PAIT D ...t 1232
Lo OVEIVIBIW ettt ettt et n e 1232
2. Overview of Disclosure and Coordination of Benefits (COB) Requirements ............cccceeeevevnnnnnn. 1232
3. Disclosure Notices Are Required for HRAS. ......oouiiii e 1233

Page xvi B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA



Table of Contents

F. HRAsand Medicare Secondary Payer (M SP) Requirements (Including MM SEA Reporting) .............. 1234
I @V YT PP 1234
2. Mandatory Medicare Secondary Reporting Requirements for Group Health Plans....................... 1235
3. Application of MMSEA Reporting RequirementSto HRAS ........coovviiiiiiiiiiieiii e 1237
G. HRASanNd HEalth Car@ REfOIM ...t 1239
Lo OVEIVIBIW ettt ettt e ettt et 1239
2. Applying the Health Care REFOrmMStO HRAS. ......ooviiiiiii e 1239
3. PHSA MBNGAEES ...ttt ettt e e e e ettt bbb s e e e e et e e e bbb e e e e e e aaeenenae 1240
@ 14 1= g = (= o ] = 111= 01 ¢ PN 1242
L N o Y o M@ 1 g = g - 1243
1. Federal ReAFAgSRUIE ... ... e e eans 1243
N © 141 g I T ST P PP PPSPPPP 1245
XXVI.HRASs: Plan Design Roadmap for EMPIOYErS........uiiiiiiiiii et 1251
YAV U1 oo [V o1 o o B 1251
B. Employer Checklist for Designing and Implementing @anHRA ..............oveeuieiiieeiiieeiieeaiieaaaaan 1251
1. Choose Between a Stand-Alone HRA or Integrated HRA+HDHC Arrangement ..............coveveeeenn. 1251
2. Decide Which Employees (and Others) Will Be Eligibleto Participate.............ccocevivieiiiiiineeennnn. 1252

3. Decidethe Benefits That Will Be Provided Under the HRA (i.e., the Expenses That Are
REIMBUISADIE) ... e e 1252A
4. Decidethe Dollar Limit on Employer ContribUtioNns..............oveiiiiiiiiiiiiiineci e 1252A
5. Decide How and When the HRA Will BeFUNded .............oiiiiiiiiii e 1253
6. Decide Whether to Permit Carryoversor Spend-Downsof theHRA ..........coooiiiiiiiiiiieceeeen, 1253
7. Design Rulesfor Processing Reimbursements (Including Ordering RUIES) ...........ovveviviinieiiinnnnen. 1253
8. Select aThird-Party AAMINiStrator (TPA) ....cee it ea e 1254
9. Design Employee Communication, Education, and SUpport TOOIS ...........cceevvviiiiieeiieciieeeies 1254
10. Prepare and Adopt Plan Documents and Summary Plan Description (SPD) for HRA ................... 1254

11. Prepareto Comply With HIPAA, COBRA, Medicare Part D, Medicare Secondary Payer
Reporting, Health Care Reform, and Other Federal Mandates for Group Health Plans.................. 1255
12. Know What to Do When the HRA ISTErmMINated ...........ccovvvririiiiiiieeiieiiii e 1255
C. COSt-CONtAINMENE SUAEGIES .........us ettt e ettt e et eeeees 1255
1. AssessCurrent Design—Don’t Missthe Forest for the Trees. ..., 1256
2. Possible Design Changes That May RedUCE HRA COSES .......cvvueiiiiiiiiieeii e 1257
3. Possible AdMINIStrative ChangeS .........oiiiiiiecci e 1259
XXV -X XX [RESENVEA] ettt e et et ettt s e e e e et e et bbb e e e e e e e e eebbbbnaeeaeeeeeennbans 1501
D0 O (I Y v 1= g Y ST TP PRPPPPPPPPPTIN 1501
A. What IndividUalS ATE ETIGIDIE?..........ccoee i et 1501
B. What ISQSMAI EMPIOYEI?.........oeeeeeeeee et 1502
C. PUIOt ProOgram LIMUTAHONS. ..........eseee e ettt e et e et e et et e et e et e e e e e ara s 1502
D. Must Be Covered Under a High-Deductible Health Plan ...................ooiiiiiiiiiiiiiiiisiiiiiiieee e 1502
What IsaHigh-Deductible Health Plan?............coiiiiiii e 1502
2. Coverage Under Any Non-Permissible Health Plan Makes Individual Indligible......................... 1503
3. What ISPermissible COVEIBgE?. .....couuuieieiii e 1503
4. Utilization of Cafeteria Plan to Fund High-Deductible Coverage ..........cooviiviiiiiiiiiiiiiiiiiecies 1504
LS = =0 T 0o @] o o) (0T Y7 1504

© 2011 Thomson Reuters/EBIA 3rd Qtr. 2011 W Page xvii



Consumer-Driven Health Care

E.  EStaBIISNMENE Of MSAS. ..o ettt ettt ettt e ettt e et e et e a e e e e e es s 1504
F. Tax Treatment of and LimitS 0n CONLIIDULIONS ...............ccoui i 1505
Who May CONtIIBULE?. ... oo e e e e e e e e e e eanaeee 1505
2. How Much May Be Contributed t0 8N IMSA?......couuiiiiii et 1505
3. Employer Contributions Are EXCludable. ... ... 1505

4. Individual Contributions Are Deductible— Abovethe Line (but Still Subject to Employment
LI -5 I 1506
5. What Isthe Tax Treatment of Earningson AmountSin anMSA?........ooiiiiiiiiiiiin e 1506

6. What Happens When MSA Contributions Exceed the Amount That May Be Deducted or

Excluded From GroSS INCOME? ... ...ttt ettt et e e e e et e et e e e e e e e eanns 1506
G. DiStriDULIONS FIOM MSAS. ... .ottt e e et e e ettt e e e et eeeees 1506
1. Distributionsand the Code § 213 DeAUCLION ........cceuvuiiiiiiiie e e 1506
2. How AreDistributions From an MSA TaXed?.... ...t 1506
3. Distributionsfor Ingligible INdividualS.............ccuiiiiiiii e 1506
4. What Medical Expenses Are Eligible for Tax-Free Distributions?............ooovvviiiiiiiiinieiiiiineeees 1507
5. Doeslt Matter When MSA Distributions Are Made?.........oveuiiiiiiiiei e 1507
6. MSA Distributions Are SEIf-REPOMEd .........coiiiiiii e 1508
L o o T g Y (= £ 1508
[, MeAdiCAr@ AQVANMTAJE MSAS ...t 1508
J SPECITiC LaWs GOVEINING MSAS ...ttt ettt ettt e e e e e e e e e aaes 1509
S = 11| 1509
2. LGS aliVE HISIONY .. e e 1509
3. MisCElaNEOUS TRS GUILANCE. ... . eiiiii et e e et e et 1510
K. Archer MSASBNA ERISA ...ttt ettt et et e ettt e e e et e et e e e e e er s 1510
[ 1o [ PP behind thelndex and Glossary Tab
GlOSSArY Of TEIMS Luuiiiiiiei et e e e e e e e e behind thelndex and Glossary Tab

Appendix Tabs

Tab1l:. CDHC & Medical Plans Tab7: [Reserved]

Tab 2. [Reserved] Tab8  Formsé& Publications
Tab3: HSAs Code& Regulations Tab9: LegidativeHistory
Tab4: HSAs: Other Guidance Tab 10: Sample Documents
Tab5  HRAs Tab11: Miscellaneous

Tab6: [Reserved]

Page xviii B 3rd Qtr. 2011 © 2011 Thomson Reuters/EBIA





