
Table of Contents

401(k) Plans
Table of Contents

[See also the Table of Contents behind each Appendix Tab]

About the Authors ......................................................................................................................................i

How to Use This Manual ............................................................................................................................ii

Current Developments ..........................................................................behind the Current Developments Tab

Statutes, Regulations, Sample Documents, and Other Items..............................................see the Appendix Tabs

Volume I
Outline Table of Contents

PART 1 OF 7

INTRODUCTION

I. 401(k) Plans: The Short Course ................................................................................................................ 1

A. The Short Course Is for You........................................................................................................ 1

B. What You Will Learn in the Short Course ...................................................................................... 1

C. What Is a 401(k) Plan? ............................................................................................................... 2

1. A 401(k) Plan Is a Specific Type of Qualified Retirement Plan ..................................................... 2

2. Tax Benefits of a 401(k) Plan ................................................................................................ 3

D. Who Can Sponsor a 401(k) Plan? ................................................................................................. 3

E. Who Is Eligible to Be a Participant? .............................................................................................. 3

1. Determining Eligibility ........................................................................................................ 4

2. Calculating a Year of Service ................................................................................................ 4

3. Using the Equivalency Method .............................................................................................. 5

F. What Types of Contributions Are Permitted?.................................................................................. 5

1. Elective Deferrals ............................................................................................................... 6

2. Matching Contributions........................................................................................................ 6

3. Profit-Sharing Contributions ................................................................................................. 6

4. Rollover Contributions......................................................................................................... 7

5. Other Contributions ............................................................................................................. 7

6. Limitations on Contributions ................................................................................................. 7

7. Form W-2 Reporting ........................................................................................................... 8

G. What Is Vesting? ...................................................................................................................... 8

1. Vesting Requirements .......................................................................................................... 8

2. Cliff Vesting ...................................................................................................................... 8

3. Graduated Vesting .............................................................................................................. 9

4. Calculating Vesting Service .................................................................................................. 9

H. When Can Distributions Be Made? ............................................................................................... 9

1. Distributing Elective Deferrals............................................................................................... 9

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page iii



401(k) Plans

2. Distributing Contributions Other Than Elective Deferrals ......................................................... 10

3. Required Distributions ....................................................................................................... 10

4. Forms of Distribution......................................................................................................... 10

5. Generally Consent Is Required Before Making Distributions ..................................................... 10

6. Making Distributions When a Participant Dies ........................................................................ 10

I. Hardship Distributions ............................................................................................................. 11

1. What Is a Hardship? .......................................................................................................... 11

2. Taxation of Hardship Distribution ........................................................................................ 11

3. Less Restrictive In-Service Distributions Permitted.................................................................. 11

J. Rollover Distributions and Taxation ........................................................................................... 12

1. Rollover Distributions........................................................................................................ 12

2. Taxation of Distribution ..................................................................................................... 12

K. Plan Loans to Participants ......................................................................................................... 13

1. Code and ERISA Requirements for Loan Program................................................................... 13

2. Mechanics of Loan Program................................................................................................ 13

L. Qualified Domestic Relations Orders .......................................................................................... 13

1. QDRO Procedures ............................................................................................................ 13

2. QDRO Distributions .......................................................................................................... 14

M. What Are the Code’s Nondiscrimination Requirements? ................................................................. 14

1. Minimum Coverage Requirements ....................................................................................... 14

2. General Nondiscrimination Requirements .............................................................................. 14

3. ADP and ACP Tests .......................................................................................................... 14

4. Design-Based Alternatives to Avoid ADP and ACP Tests ......................................................... 15

5. Top-Heavy Rules .............................................................................................................. 15

N. What Are ERISA’s Fiduciary Obligations? .................................................................................. 15

1. Who Is an ERISA Fiduciary?............................................................................................... 15

2. ERISA’s Fiduciary Duties .................................................................................................. 16

3. Two Hats: Some Plan Roles Are Not Fiduciary Roles ............................................................... 16

4. Personal Liability for Fiduciary Breach ................................................................................. 16

O. What Are ERISA’s Bonding and Trust Requirements? ................................................................... 16

1. Bonding Requirement ........................................................................................................ 16

2. Trust Requirement ............................................................................................................ 17

P. Participant-Directed Investments................................................................................................ 17

1. ERISA § 404(c) Can Limit Fiduciary Exposure ....................................................................... 17

2. Default Investments........................................................................................................... 18

3. Providing Investment Information or Advice .......................................................................... 18

4. Quarterly Benefit Statements ............................................................................................... 18

5. Disclosure Relating to Blackout Periods ................................................................................ 18

Q. Summary Plan Descriptions and Other Disclosures ........................................................................ 18

1. SPDs Must Be Provided Automatically ................................................................................. 18

2. Updating the SPD—the Summary of Material Modifications..................................................... 19

3. Providing Copies of Documents on Written Request ................................................................ 19

4. Making Documents Available at Principal Office .................................................................... 19

Page iv ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

R. Form 5500 Annual Report ........................................................................................................ 19

1. Penalties for Form 5500 Failures Can Be Very Costly .............................................................. 19

2. Summary Annual Report .................................................................................................... 19

S. Recordkeeping and Technology ................................................................................................. 20

T. ERISA’s Claims Procedures...................................................................................................... 20

1. Disclosure to Participants ................................................................................................... 20

2. Initial Benefit Claim .......................................................................................................... 21

3. Benefit Claim on Appeal .................................................................................................... 21

4. Disability Claims .............................................................................................................. 21

U. Correcting Plan Mistakes.......................................................................................................... 21

1. IRS’s EPCRS ................................................................................................................... 21

2. DOL’s VFC and DFVC Programs ........................................................................................ 21

V. Top Ten Plan Design Issues to Consider ...................................................................................... 22

W. Plan Adoption and IRS Submission ............................................................................................ 22

X. Plan Administration Basics ....................................................................................................... 22

1. Key Administrative Responsibilities ..................................................................................... 23

2. Forms, Procedures, and Documents ...................................................................................... 23

Y. Conclusion ............................................................................................................................ 24

II. Governing Law ................................................................................................................................... 29

A. Internal Revenue Code ............................................................................................................. 30

1. Statute ............................................................................................................................ 30

2. Regulations...................................................................................................................... 30

3. IRS Guidance ................................................................................................................... 31

4. Court Decisions ................................................................................................................ 32

B. ERISA .................................................................................................................................. 33

1. Statute ............................................................................................................................ 33

2. Regulations...................................................................................................................... 33

3. DOL Guidance ................................................................................................................. 33

4. Court Decisions ................................................................................................................ 34

C. Other Federal Laws ................................................................................................................. 34

1. Securities Laws ................................................................................................................ 34

2. Sarbanes-Oxley Act........................................................................................................... 35

3. Age Discrimination in Employment Act ................................................................................ 35

4. Family and Medical Leave Act ............................................................................................ 35

5. Bankruptcy Code .............................................................................................................. 35

6. Truth-in-Lending Act......................................................................................................... 36

7. Criminal Law ................................................................................................................... 36

8. Uniformed Services Employment and Reemployment Rights Act ............................................... 36

9. Minimum Wage and Employee Authorization Laws ................................................................ 37

D. State Laws ............................................................................................................................. 37

1. ERISA Preemption of State Law .......................................................................................... 37

2. Uniform Commercial Code ................................................................................................. 37

3. Escheat and Unclaimed Property Laws .................................................................................. 38

4. Usury Laws ..................................................................................................................... 38

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page v



401(k) Plans

5. State Taxation of Retirement Income .................................................................................... 38

III. Overview of 401(k) Plans and Sponsoring Employers ............................................................................. 61

A. What Is a 401(k) Plan? ............................................................................................................. 61

1. Code Qualified Plan Framework .......................................................................................... 61

2. ERISA Pension Plan Framework.......................................................................................... 63

B. Types of 401(k) Plans .............................................................................................................. 63

1. Regular 401(k) Plan........................................................................................................... 63

2. Safe Harbor Plan............................................................................................................... 64

3. SIMPLE Plan ................................................................................................................... 64

4. Chart Comparing Types of 401(k) Plans ................................................................................ 64

5. Considerations for Selecting 401(k) Plan Design ..................................................................... 67

C. Other Types of Qualified Plans .................................................................................................. 69

1. Profit-Sharing Plan............................................................................................................ 69

2. Stock Bonus Plan .............................................................................................................. 69

3. ESOP ............................................................................................................................. 69

4. Money Purchase Plan......................................................................................................... 69

5. Target Benefit Plan............................................................................................................ 69

6. Defined Benefit Plan ......................................................................................................... 69

7. Cash Balance Plan............................................................................................................. 70

D. Other Types of Deferred Compensation Arrangements ................................................................... 70

1. Code § 403(b) Plan............................................................................................................ 70

2. Code § 457 Plan................................................................................................................ 71

3. Employer-Sponsored IRAs ................................................................................................. 71

E. Eligible Sponsoring Employers .................................................................................................. 72

1. For-Profit, Tax-Exempt, and Tribal Employers Can Sponsor 401(k) Plans .................................... 72

2. No New 401(k) Plans for State or Local Governments .............................................................. 72

F. Plan Sponsor: Single, Multiple, or Multiemployer ......................................................................... 73

1. Single Employer Plan ........................................................................................................ 73

2. Multiple Employer Plan ..................................................................................................... 73

3. Multiemployer Plan ........................................................................................................... 73

G. Special Issues for Certain Employers .......................................................................................... 75

1. Coverage Testing Issues for Employers With Tax-Exempt and For-Profit Entities.......................... 75

2. Testing Issues for Small Employers ...................................................................................... 76

3. Plans for Workers of Professional Employer Organizations (PEOs)............................................. 76

H. Tax Credits for Small Employers and Low-Income Individuals ........................................................ 80

1. Tax Credit for Small Employers Establishing a Qualified Plan ................................................... 80

2. Saver’s Tax Credit for Certain Low-Income Participants in Qualified Plans .................................. 81

PART 2 OF 7

QUALIFICATION REQUIREMENTS

IV. Is Your 401(k) Plan Qualified?............................................................................................................. 91

A. Purpose of the Code’s Qualification Requirements......................................................................... 91

B. Form and Operational Qualification Requirements......................................................................... 92

1. Plan Content Standards—Disqualifying Provisions ................................................................. 92

Page vi ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

2. Operational Requirements in General .................................................................................... 92

3. Deadlines for Making Corrective Plan Amendments for Qualification Purposes—Remedial
Amendment Periods .......................................................................................................... 93

C. Other Qualification Rules and Restrictions ................................................................................... 93

1. Trust Requirement ............................................................................................................ 93

2. Exclusive Benefit Rule....................................................................................................... 93

3. Anti-Assignment and Anti-Alienation Rule ............................................................................ 94

4. Anti-Cutback Rule ............................................................................................................ 94

5. Restrictions on Plan Mergers or Asset Transfers ...................................................................... 95

D. Consequences of Plan Disqualification ........................................................................................ 97

1. Common Reasons for Disqualification .................................................................................. 97

2. Loss of Tax Advantages for Plan, Plan Sponsor, and Participants................................................ 97

3. Loss of Favorable Tax Treatment for Distributions .................................................................. 98

4. Statute of Limitations for Tax Assessment ............................................................................. 99

5. IRS Correction Programs to Help Plans That Are Out of Compliance .......................................... 99

E. Remedial Amendment Periods..................................................................................................100

1. General Remedial Amendment Period..................................................................................100

2. GUST Remedial Amendment Period................................................................................. 100A

3. EGTRRA Remedial Amendment Period ............................................................................ 100A

4. Interim and Discretionary Amendment Requirements..............................................................102

5. Transition Relief and Clarifications .....................................................................................103

6. Disaster Relief Amendments ..............................................................................................103

7. PPA Amendments ............................................................................................................103

8. HEART Act Amendments .................................................................................................104

9. Recovery Act Amendments................................................................................................104

F. IRS Determination Letters .......................................................................................................111

1. What Is an IRS Favorable Determination Letter? ....................................................................111

2. What Is an Opinion Letter or Advisory Letter? .......................................................................111

3. Who Should Get a Determination Letter? ..............................................................................111

4. When Should a Plan Sponsor Request a Determination Letter?..................................................111

5. Scope of Determination Letter ............................................................................................112

6. Determination Letters Are Rarely Revoked Retroactively ........................................................112

7. Error in Determination Letter Filing.....................................................................................113

G. Determination Letter Forms, Fees, and Notice .............................................................................113

1. Determination Letter Application Forms...............................................................................113

2. Determination Letter Fees and New Plan Exception ................................................................114

3. Notice to Interested Parties.................................................................................................115

H. GUST Determination Letters ....................................................................................................116

I. EGTRRA Determination Letters ...............................................................................................117

1. Individually Designed Plans ...............................................................................................117

2. Pre-Approved Plans..........................................................................................................119

3. IRS Details Common Submission Problems ..........................................................................122

4. Late Determination Letter Filings ........................................................................................122

5. Filing Procedure Following a Plan Merger ............................................................................123

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page vii



401(k) Plans

V. Compensation ....................................................................................................................................125

A. Overview .............................................................................................................................125

B. How Plans Use Compensation ..................................................................................................125

1. Determining Contributions.................................................................................................126

2. Applying Code Limits.......................................................................................................126

3. Nondiscrimination Testing.................................................................................................126

C. The Three Basic Definitions .....................................................................................................128

1. Why Not Use Only One Definition of Compensation? .............................................................128

2. Summary Chart: Compensation Definitions Permitted for Specified Uses....................................129

D. Code § 415(c)(3) Definitions ................................................................................................. 130G

1. Default Definition and Safe Harbor Alternatives.................................................................. 130G

2. Special Rules ............................................................................................................... 130H

3. Chart of Code § 415(c)(3) Compensation ............................................................................ 130J

E. Code § 414(s) Definitions .....................................................................................................130M

1. Safe Harbor Definitions of Compensation ..........................................................................130M

2. Tested Definitions of Compensation ................................................................................. 130N

3. Special Considerations ................................................................................................... 130O

F. Contribution Definitions........................................................................................................130P

1. Can Deferral Elections Apply to Bonuses? ......................................................................... 130Q

2. Can Deferrals Be Made From Post-Severance Pay?.............................................................. 130Q

3. Can Deferral Elections Apply to Unused Vacation Pay or PTO? ..............................................130S

4. Contributing Unused Vacation/PTO as Nonelective Employer Contributions ............................ 130U

5. Can Deferral Elections Apply to Tip Income? ..................................................................... 130V

G. Documenting Compensation Definitions................................................................................. 130W

1. 415(c)(3) Definitions .................................................................................................... 130W

2. 414(s) Definitions ........................................................................................................ 130W

3. Contribution Definitions................................................................................................. 130X

4. Deduction Limit Definition ............................................................................................. 130X

H. Dollar Limit on Plan Compensation—Code § 401(a)(17)............................................................ 130X

1. Effect on Elective Deferrals ............................................................................................ 130Y

2. Effect on Match ............................................................................................................ 130Z

3. Effect on Limits and Nondiscrimination Rules .................................................................... 130Z

4. No Proration for Partial-Year Eligibility ..........................................................................130Z-1

VI. [Reserved] ........................................................................................................................................131

VII. Eligibility ........................................................................................................................................131

A. The Concept of Eligibility........................................................................................................131

1. Plans May Limit Participation, Within Certain Parameters .......................................................131

2. Four Conditions to Participate ............................................................................................131

B. Condition #1: Participation Limited to Common-Law Employees, Some Leased Employees, and
Certain Statutory Employees ....................................................................................................132

1. Which Workers Are Common-Law Employees? ....................................................................132

2. Independent Contractors and Consultants..............................................................................133

3. Workers Provided Through Leasing Organizations or PEOs .....................................................133

4. Leased Employees Under Code § 414(n) ..............................................................................133

Page viii ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

5. Certain Statutory Employees ..............................................................................................134

C. Condition #2: Participation Limited to Class of Eligible Employees Defined in Plan............................135

1. Excluding Part-Time, Temporary, or Seasonal Employees........................................................135

2. Excluding Classes of Employees Who Are HCEs ...................................................................137

3. Excluding Workers Based on U.S. Residency or Citizenship.....................................................138

4. Excluding Collectively Bargained Employees........................................................................139

5. Employer Discretion to Determine Who Is Eligible .................................................................140

6. Drafting Exclusions ..........................................................................................................140

D. Condition #3: Participation Limited to Employees Who Satisfy Minimum Age and Service
Requirements ........................................................................................................................147

1. Minimum Age Requirement ...............................................................................................147

2. Minimum Service Requirement ..........................................................................................147

3. Definitions of Year of Service and Hour of Service .................................................................148

E. Condition #4: Participation Delayed Until Plan Entry Date .............................................................153

1. Plan Entry Date Design Choices..........................................................................................154

2. Entry Date Illustrations .....................................................................................................154

F. Special Rules for Ignoring Service.............................................................................................156

1. Break in Service Rules ......................................................................................................159

2. Conditionally Ignoring Prior Service Under the Holdout Rule ...................................................161

3. Permanently Ignoring Service Under the Rule of Parity ...........................................................162

G. Preventing Mistaken Exclusion of Eligible Employees ..................................................................163

H. Waiver of Participation ...........................................................................................................163

I. Recordkeeping for Eligibility Requirements ................................................................................164

VIII. Vesting ..........................................................................................................................................181

A. The Concept of Vesting...........................................................................................................181

B. Immediate Vesting for Certain Contributions ...............................................................................182

1. All Employee Contributions: Elective, Catch-Up, Roth, After-Tax, and Rollover ..........................182

2. Certain Employer Contributions: QNECs and QMACs ............................................................182

3. Employer Contributions Subject to Two-Year Eligibility Rule ..................................................182

C. Vesting Schedules for Employer Contributions ............................................................................182

1. Cliff Vesting ...................................................................................................................182

2. Graduated Vesting ...........................................................................................................183

D. Cliff Vesting Requirements ......................................................................................................183

1. Three-Year Cliff Vesting for Most Employer Contributions......................................................183

2. Two-Year Cliff Vesting for Certain Safe Harbor Employer Contributions ...................................184

3. Five-Year Cliff Vesting for Certain Pre-2007 Employer Contributions........................................184

E. Graduated Vesting Requirements ..............................................................................................185

1. Six-Year Graduated Vesting for Most Employer Contributions .................................................185

2. Seven-Year Graduated Vesting for Certain Pre-2007 Employer Contributions..............................186

F. Crediting Vesting Service Based on Actual or Deemed Hours of Service...........................................186

1. Designating the 12-Month Period for Measuring a Year of Service.............................................186

2. Hours of Service ..............................................................................................................187

3. Equivalencies ..................................................................................................................187

4. No Year-End Employment Requirement Allowed ..................................................................187

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page ix



401(k) Plans

5. Seasonal Employees .........................................................................................................187

6. Changing the Vesting Calculation Period ..............................................................................188

G. Crediting Vesting Service Based on Elapsed Time ........................................................................188

1. Period of Service .............................................................................................................189

2. Last-Day Requirement and Service-Spanning Rules................................................................189

3. Aggregating Periods of Service ...........................................................................................189

H. Special Rules for Crediting Vesting Service ................................................................................193

1. Permitted Exclusions of Service ..........................................................................................193

2. Crediting Service of Leased Employees Who Later Become Eligible ..........................................194

3. Excluding Service Under the Break in Service Rules ...............................................................195

4. Special Rule for Maternity or Paternity Absences ...................................................................197

5. Other Special Service Crediting Rules—FMLA and USERRA .................................................198

I. When Does a Forfeiture Occur? ................................................................................................198

1. Forfeiture Upon Five-Year Break in Service ..........................................................................199

2. Early Forfeiture Cash-Out Distributions, Subject to Repayment.................................................199

J. Changing a Plan’s Vesting Schedule ..........................................................................................201

1. Interaction With the Anti-Cutback Rule ................................................................................201

2. Anti-Cutback Rule Protects Pre-Amendment Account Balances ................................................202

3. Alternatives for Transition Vesting ......................................................................................202

K. Immediate Vesting Upon Normal Retirement Age ........................................................................203

L. Immediate Vesting Upon Plan Termination .................................................................................204

M. Immediate Vesting Upon Partial Plan Termination........................................................................204

1. The 20% Turnover Rate Presumption ...................................................................................204

2. The Matz Litigation .........................................................................................................205

3. Conversion of a Money Purchase Pension Plan Into a Profit-Sharing Plan ...................................207

N. Recordkeeping for Vesting.......................................................................................................207

IX. Contributions ...................................................................................................................................211

A. Overview .............................................................................................................................211

B. Cash or Deferred Arrangement (CODA) .....................................................................................211

1. Defer Before Pay Is Currently Available ...............................................................................212

2. Defer Only Pay That Is Compensation Under Code § 415(c)(3) .................................................212

3. Cannot Defer Before Making Election or Performing Services ..................................................212

4. Deferral of Income Taxes But Not FICA...............................................................................213

5. Types of Deferrals............................................................................................................214

C. Elective Deferrals ..................................................................................................................214

1. How Are Deferral Elections Made? .....................................................................................214

2. Impact of State Employee Authorization Laws.......................................................................215

3. Timing and Frequency of Deferral Elections..........................................................................215

4. Determining Deferral Amount ............................................................................................216

5. Elections That Are Not Deferral Elections.............................................................................217

D. Automatic Contributions .........................................................................................................218

1. Evolution of Authority ......................................................................................................219

2. Automatic Contributions and Specific Preemption ..................................................................220

3. Eligible Automatic Contribution Arrangement (EACA) ...........................................................223

Page x ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

4. Overlap of ACAs, EACAs, and QACAs ...............................................................................226

E. Designated Roth Contributions .................................................................................................227

1. Dollar Limit on Deferrals...................................................................................................227

2. Other Deferral Rules Apply................................................................................................228

3. Automatic Deferrals .........................................................................................................228

4. Separate Account and Accounting Requirements ....................................................................228

5. Rollover Contributions......................................................................................................229

6. Corrective Distributions for Curing a Failed ADP Test ............................................................229

7. Effect of Tax Treatment ....................................................................................................229

8. Differences From Roth IRAs ..............................................................................................230

9. Plan Amendment Required ................................................................................................230

F. Catch-Up Contributions ..........................................................................................................231

1. Catch-Up Eligible Participant .............................................................................................231

2. Annual Dollar Limit on Catch-Up Contributions ....................................................................232

3. Relief From Testing for Catch-Up Contributions ....................................................................232

4. Universal Availability .......................................................................................................232

5. Amount of Catch-Up Contributions .................................................................................. 232B

6. Recharacterizing Excess Contributions .................................................................................234

7. Matching Catch-Up Contributions .......................................................................................234

8. Administering Catch-Up Contributions ................................................................................235

G. Other Participant Contributions.................................................................................................235

1. After-Tax Contributions ....................................................................................................235

2. Deemed IRAs Under Employer Plans...................................................................................236

H. Trust Requirement: Deadline for Participant Contributions .............................................................237

1. Must Deposit ASAP .........................................................................................................237

2. Seven-Business-Day Safe Harbor for Deposits in Small Plans ...................................................238

3. Ten-Day Extensions Available in Limited Situations...............................................................239

4. Separate Accounting for Elective Deferrals ...........................................................................240

I. Definitions of Compensation ....................................................................................................240

J. Contingent Benefit Rule ..........................................................................................................241

1. Exception for Matching Contributions and Required Withholding..............................................241

2. Exception for Certain Nonqualified Plans .............................................................................241

3. Exception for Disability Insurance Replacement Contributions .................................................243

K. Matching Contributions...........................................................................................................251

1. What Is a Matching Contribution? .......................................................................................251

2. Formulas for Matching Contributions...................................................................................252

3. How Should Limits on Matching Contributions Be Defined? ....................................................252

4. Deadline for Making Matching Contributions ........................................................................253

5. Allocation of Matching Contributions ..................................................................................253

L. Profit-Sharing Contributions ....................................................................................................254

1. Profits or Profit-Sharing Contributions Not Required ..............................................................254

2. When Should Profit-Sharing Contributions Be Made? .............................................................255

3. Allocation of Profit-Sharing Contributions ............................................................................255

4. Contributing Unused PTO as Nonelective Employer Contributions ............................................258

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xi



401(k) Plans

M. Allocation of Forfeitures .........................................................................................................258

N. Rollover Contributions............................................................................................................259

1. Accepting Rollover Contributions Is Not Required .................................................................259

2. What Assets Can a Plan Accept? .........................................................................................259

3. Accepting Rollovers—Documenting the Reasonably Conclude Standard....................................260

4. Accounting for Rollovers...................................................................................................262

O. USERRA Make-Up Contributions.............................................................................................262

P. Limits on Contributions...........................................................................................................265

1. Plan’s Definition of Compensation ......................................................................................266

2. Dollar Limit on Elective Deferrals—Code § 402(g)................................................................266

3. ADP and ACP Tests—Code §§ 401(k) and 401(m) ................................................................272

4. Overall Limitation on Annual Additions—Code § 415 ............................................................275

5. Limitation on Deductibility of Contributions—Code § 404 ......................................................277

Q. Special Rules for Self-Employed Participants ..............................................................................289

1. Calculating Annual Contribution Limits for Self-Employed Individuals ......................................289

2. 401(k) Plans and Self-Employed Individuals .........................................................................289

R. Restorative Payments..............................................................................................................290

1. Revenue Ruling 2002-45: Reasonable Risk of Liability for Fiduciary Breach ...............................290

2. Payments to Make Up Market Losses ...................................................................................293

3. Payments to Offset Surrender Charges .................................................................................293

S. Reporting Deferrals on Form W-2 .............................................................................................294

T. State Tax Nonconformity.........................................................................................................295

X. Distributions ......................................................................................................................................301

A. Distribution Events: A Matter of Code Requirements and Plan Design..............................................301

1. Code Restrictions on Distributions of Elective Deferrals ..........................................................301

2. Distributions of Contributions Other Than Elective Deferrals....................................................302

3. Timing of Distributions: Follow the Plan’s Terms...................................................................303

4. Illustrations: Distribution Events for Different Employer Objectives ..........................................304

5. Special Rules for Designated Roth Accounts .........................................................................304

B. Permissible Distribution Event: Severance From Employment ........................................................305

1. What Is a Severance From Employment? ..............................................................................305

2. Severance From Employment in Corporate Transactions..........................................................306

C. Permissible Distribution Event: Death ........................................................................................311

1. Who Gets the Participant’s Money? .....................................................................................311

2. When Is Distribution Made Following Death? .................................................................... 314D

D. Permissible Distribution Event: Disability...................................................................................316

E. Permissible Distribution Event: Age 59-1/2 .................................................................................317

F. Permissible Distribution Event: Plan Termination.........................................................................317

1. No Other Defined Contribution Plan ....................................................................................317

2. Lump-Sum Distribution ....................................................................................................318

3. Distribution as Soon as Administratively Feasible ..................................................................318

4. Fiduciary Safe Harbor to Make Distributions on Behalf of Missing Participants......................... 318A

5. Abandoned Plans .......................................................................................................... 318A

Page xii ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

G. Permissible Distribution Events: Hardship, Military, and Disaster-Related ..................................... 318B

1. Rules for Participant’s Financial Hardship and Military Service Distributions ........................... 318B

2. Disaster Relief: Qualified Disaster-Related Distributions ...................................................... 318C

H. Required Distribution Event: Age 65, Termination, Tenth Anniversary Rule......................................319

I. Required Minimum Distributions ..............................................................................................320

1. Required Minimum Distributions Not Required for 2009 .........................................................320

2. Distribution Deadlines ......................................................................................................321

3. Calculating the Required Minimum Distribution ....................................................................321

4. Using Single Lump-Sum Payments......................................................................................322

5. 50% Excise Tax ...............................................................................................................322

6. Amendment Guidance for Final Regulations....................................................................... 322A

J. Consent Requirements for Distributions .................................................................................. 322B

1. General Rule: Participant Consent to Distribution Required ................................................... 322B

2. Right-to-Defer Distribution Notice Required for Valid Consent.............................................. 322B

3. Significant Detriment Can Invalidate Consent........................................................................323

4. No Consent Required: $5,000 Cash-Out Exception .................................................................324

5. Other Exceptions to Consent Requirement: Retirement Age, Death, and QDRO ...........................325

6. Spousal Consent to Distribution May Be Required..................................................................325

K. Forms of Distribution..............................................................................................................327

1. Typical Forms of Distribution.............................................................................................327

2. Typical Mediums of Distribution.........................................................................................327

3. Direct Rollover Distribution Option Required ........................................................................327

4. Spousal Annuity Rules If Annuity Forms of Distribution Are Offered.........................................327

5. Anti-Cutback Rule: Eliminating Unwanted Forms of Distribution........................................... 328A

L. Rollover Distributions.............................................................................................................329

1. Eligible Rollover Distributions ...........................................................................................329

2. Rollover Terminology.......................................................................................................330

3. Direct Rollover Distributions..............................................................................................332

4. 60-Day Rollover Distributions ............................................................................................335

5. Special Rules for Rollovers From Roth Accounts ...................................................................336

6. Conversion Rollovers to Roth IRAs .................................................................................. 338A

7. Required Explanation of Rollover Rules (the Rollover Notice) ............................................... 338A

8. Automatic Rollover of Mandatory Distributions .....................................................................340

9. Elective Transfers That Are Not Direct Rollovers ...................................................................345

10. IRA Assets in Bankruptcy..................................................................................................346

M. Taxation of Distributions ...................................................................................................... 346A

1. Taxes and Withholding Rules on Eligible Rollover Distributions Not Rolled Over ..................... 346A

2. Taxes on Distributions Other Than Eligible Rollover Distributions ............................................347

3. 10% Early Distribution Penalty ...........................................................................................348

4. 50% Excise Tax on Insufficient Required Minimum Distributions .............................................350

5. Taxation of Lump-Sum Distribution of Employer Stock—Net Unrealized Appreciation ................350

6. Taxation of Distributions to Fund Medical Benefits ................................................................351

7. Taxation of Death Benefits.................................................................................................351

8. States Cannot Tax Retirement Income of Former Residents ......................................................351

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xiii



401(k) Plans

9. Potential Employer Liability for Improper Tax Advice ............................................................352

N. Form 1099-R Distribution Reporting Chart .................................................................................352

O. Missing or Unresponsive Participants.........................................................................................357

1. Missing or Unresponsive Participants in Terminating Plans ......................................................357

2. Missing or Unresponsive Participants in Ongoing Plans ...........................................................359

P. Distribution Requests and Recordkeeping ...................................................................................360

1. Distribution Requests........................................................................................................360

2. Distribution Recordkeeping ...............................................................................................361

XI. Hardship Distributions ......................................................................................................................363

A. Overview .............................................................................................................................363

1. Must Establish Objective and Nondiscriminatory Standards .....................................................363

2. Safe Harbor or Non-Safe Harbor Standard? ...........................................................................363

3. Hardship Rules Apply to Elective Deferrals...........................................................................364

4. No Hardship Distribution of Elective Deferral Earnings, QNECs, QMACs, or Safe Harbor
Contributions ..................................................................................................................364

B. Safe Harbor Events Deemed to Be Financial Hardships .................................................................364

1. Safe Harbor Events...........................................................................................................365

2. Hardship Distributions to Beneficiaries ................................................................................365

3. What Are Expenses Paid for Medical Care?...........................................................................366

4. Who Is a Dependent? ........................................................................................................366

5. What Is a Principal Residence? ...........................................................................................367

6. What Are Educational Expenses? ........................................................................................368

7. What Is a Casualty Loss? ...................................................................................................369

C. Non-Safe Harbor Events for Financial Hardships..........................................................................369

1. Facts and Circumstances Determination ...............................................................................369

2. Plan Document: General or Specific Events? .........................................................................370

D. Safe Harbor Standards Deeming Lack of Other Resources..............................................................373

1. Safe Harbor Standards ......................................................................................................373

2. Some Plans Permitted to Retain Pre-EGTRRA Safe Harbor Standards ........................................374

E. Non-Safe Harbor Standards for Determining Lack of Other Resources..............................................374

1. Participant’s Representation of Lack of Other Resources..........................................................374

2. Interplay Between 401(k) Plan Loan and Hardship Distribution.................................................374

F. Taxation of Hardship Distributions ............................................................................................375

1. Hardship Distributions Are Not Eligible Rollover Distributions.................................................375

2. Non-Rollover Treatment Available Even If Another Distribution Event Could Apply ....................375

3. Plan Cannot Accept Repayment of Hardship Distribution.........................................................376

G. What Documentation Should Be Required for Hardship Distributions? .............................................376

1. Suggested Supporting Documentation for Safe Harbor Events...................................................377

2. Documentation of Lack of Other Resources...........................................................................377

3. Do HIPAA’s Privacy Rules Apply to Health Information Provided?...........................................377

H. Special Rules for Disaster Relief ...............................................................................................378

1. Recontribution of Pre-Disaster Hardship Distributions for Principal Residence.............................378

2. Additional Availability of Hardship Distributions for Katrina-Related Needs ...............................380

Page xiv ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

XII. Plan Loans to Participants ................................................................................................................383

A. Overview: Participant Loans ....................................................................................................383

B. Requirements for Tax-Free Participant Loans ..............................................................................384

1. Maximum Loan Amount ...................................................................................................384

2. Minimum Loan Amount ....................................................................................................386

3. Loan Term......................................................................................................................387

4. Level Amortization Requirement for Repayment ....................................................................387

5. Refinancings and Multiple Loans ........................................................................................390

6. Written Documentation .....................................................................................................391

7. Loan Must Be Bona Fide ...................................................................................................392

8. Deductibility of Interest.....................................................................................................392

C. Participant Loan Exception to Anti-Assignment Rule ....................................................................393

D. Prohibited Transaction Exemption for Participant Loans ................................................................393

1. Reasonably Equivalent Basis ..............................................................................................394

2. Highly Compensated Employees.........................................................................................394

3. Specific Plan Provisions ....................................................................................................394

4. Reasonable Rate of Interest ................................................................................................395

5. Adequate Security ............................................................................................................396

6. Consequences of Violating Prohibited Transaction Provisions...................................................396

E. Loan Repayments: Timely Deposit Required ...............................................................................397

F. Consequences of Nonpayment: Default and Taxable Distributions ...................................................398

1. Events of Default Result in Loan Offset or Deemed Distribution ...............................................398

2. After Event of Default, Additional Security Requirement for New Loan......................................400

3. Treatment of Deemed Distributions .....................................................................................401

4. Withholding Obligations Upon Loan Offset or Deemed Distribution ..........................................402

G. Spousal Consent Generally Not Required....................................................................................403

H. Truth-in-Lending Disclosure ....................................................................................................404

I. Charging Reasonable Loan Fees ...............................................................................................405

J. What Documents Are Needed for a Participant Loan Program? .......................................................405

K. Bankruptcy and Loan Repayment ..............................................................................................406

L. Sarbanes-Oxley: Should Loans to Executives Be Restricted? ..........................................................406

M. Special Rules for Participants on Military Leave ..........................................................................407

1. Plan May Permit Suspension of Loan Repayments—But Interest Still Accrues ............................407

2. Reduced Interest Rate .......................................................................................................408

N. Special Rules for Disaster Relief ...............................................................................................410

1. Qualified Individual’s Applicable Period ..............................................................................410

2. Increased Limits on Plan Loans........................................................................................ 410A

3. Repayment Suspension Period ......................................................................................... 410B

4. Plan Amendment .......................................................................................................... 410B

5. Additional Availability of Loans for Katrina-Related Needs .................................................. 410B

O. Federal Identity Theft Prevention Program Requirements (Red Flags Rule) .......................................411

XIII-XVII. [Reserved]........................................................................................................................... 1701

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xv



401(k) Plans

XVIII. Nondiscrimination: Overview and Core Concepts .......................................................................... 1701

A. The Concept of Nondiscrimination .......................................................................................... 1701

B. Plans Cannot Disproportionately Benefit Highly Paid Employees .................................................. 1701

C. Overview of Nondiscrimination Requirements ........................................................................... 1702

D. Identifying the Employer: Multiple Employers Treated as a Single Employer................................... 1702

1. Mandatory Inclusions and Permissive Exclusions of Employees .............................................. 1703

2. Treating Multiple Employers as a Single Employer—the Controlled Group Rules ...................... 1703

E. Controlled Group Rules: Controlled Group of Corporations.......................................................... 1705

1. Parent-Subsidiary Controlled Group of Corporations............................................................. 1706

2. Brother-Sister Controlled Group of Corporations.................................................................. 1707

3. Combined Group of Corporations...................................................................................... 1709

4. Constructive Ownership Rules.......................................................................................... 1709

5. Exclusion and Attribution of Interests ................................................................................ 1710

6. Limited Liability Companies ............................................................................................ 1711

7. Tax-Exempt Organizations .............................................................................................. 1711

F. Controlled Group Rules: Trades or Businesses Under Common Control.......................................... 1711

1. Parent-Subsidiary Group of Trades or Businesses Under Common Control ................................ 1711

2. Brother-Sister Group of Trades or Businesses Under Common Control ..................................... 1712

3. Combined Group of Trades or Businesses Under Common Control .......................................... 1712

G. Controlled Group Rules: Affiliated Service Groups..................................................................... 1712

1. Combination of First Service Organization and A-Organization .............................................. 1712

2. Combination of First Service Organization and B-Organization............................................... 1713

3. Group Performing Management Services ............................................................................ 1714

4. Authority to Prevent Avoidance of Affiliated Service Group Rules .......................................... 1714

H. Separate Lines of Business: Exception to Controlled Group Rules ................................................. 1715

1. SLOB Regulations—Line of Business ............................................................................... 1715

2. SLOB Regulations—Separateness .................................................................................... 1716

I. Identifying the Plan: Aggregation and Disaggregation Rules......................................................... 1716

1. Mandatory Disaggregation............................................................................................... 1717

2. Permissive Disaggregation and the Otherwise Excludable Group ............................................. 1719

3. Permissive Aggregation .................................................................................................. 1719

J. Identifying Employees and Leased Employees........................................................................... 1720

1. Which Workers Are Common-Law Employees? .................................................................. 1720

2. Background of Leased Employee Rules .............................................................................. 1721

3. When Is a Worker a Leased Employee? .............................................................................. 1722

4. Safe Harbor Exception to Leased Employee Rule ................................................................. 1722

5. Excluding Leased Employees ........................................................................................... 1722

6. Who Is the Common-Law Employer of Leased Employees? ................................................... 1723

K. Identifying Highly Compensated Employees (HCEs) .................................................................. 1723

1. More-Than-5% Owner .................................................................................................... 1723

2. HCE Compensation Threshold.......................................................................................... 1724

3. HCE Compensation Threshold: Definition of Compensation................................................... 1725

4. HCE Compensation Threshold: Calendar-Year Data Election ................................................. 1726

5. HCE Compensation Threshold: Top-Paid Election................................................................ 1726

Page xvi ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

6. Steps for Identifying HCEs .............................................................................................. 1729

L. Defining Compensation......................................................................................................... 1730

XIX. Nondiscrimination: Minimum Coverage Rules ................................................................................. 1801

A. Overview ........................................................................................................................... 1801

B. Minimum Coverage Rules: Basics ........................................................................................... 1801

1. Controlled Group Rules Apply.......................................................................................... 1802

2. Component Plans: Plan Disaggregation for Coverage Testing ................................................. 1802

3. Form 5500 Reporting...................................................................................................... 1802

4. Consequences of Failing Minimum Coverage ...................................................................... 1802

C. Plans That Automatically Satisfy Minimum Coverage ................................................................. 1802

1. Employers With Only HCEs ............................................................................................ 1803

2. Plans Benefiting No HCEs ............................................................................................... 1803

3. Plans Benefiting Collectively Bargained Employees ............................................................. 1803

4. Transition Rule for Controlled Group Changes..................................................................... 1803

D. Preparing to Run the Minimum Coverage Test ........................................................................... 1804

1. Choosing the Testing Method ........................................................................................... 1804

2. Identifying the Total Employee Population for Coverage Testing............................................. 1805

E. What Employees Can Be Excluded? ........................................................................................ 1805

1. Nonresident Aliens......................................................................................................... 1805

2. Collectively Bargained Employees .................................................................................... 1806

3. Employees of Separate Lines of Business............................................................................ 1806

4. Employees of Certain Tax-Exempt Entities ......................................................................... 1806

5. Certain Terminated Employees ......................................................................................... 1807

6. Employees Who Fail to Satisfy Minimum Age and Service Requirements ................................. 1808

7. What About Leased Employees? ....................................................................................... 1808

F. How Many Plans for Testing Purposes? Mandatory and Permissive Disaggregation .......................... 1808

1. Mandatory Disaggregation of Elective Deferrals and Matching Contributions ............................ 1808

2. Optional Disaggregation of Plans That Benefit Otherwise Excludable Employees ....................... 1809

3. Entry Dates and Disaggregation ........................................................................................ 1810

G. The 70% Test ...................................................................................................................... 1811

H. Running the 70% Ratio Percentage Test ................................................................................... 1812

I. Running the Average Benefit Test ........................................................................................... 1813

1. Nondiscriminatory Classification of Employees ................................................................... 1813

2. Average Benefit Percentage Must Be at Least 70% ............................................................... 1816

J. Nondiscriminatory Classification Table .................................................................................... 1820

XX. Nondiscrimination: Code § 401(a)(4) and Top-Heavy Rules................................................................. 1901

A. Introduction ........................................................................................................................ 1901

B. Code § 401(a)(4): Basics ....................................................................................................... 1901

1. Amounts Testing............................................................................................................ 1902

2. Nondiscrimination in a Plan’s Benefits, Rights, and Features .................................................. 1902

3. Consequences of a Discriminatory Plan .............................................................................. 1902

C. Code § 401(a)(4): Definitions ................................................................................................. 1902

1. Definition of Compensation for Amounts Testing ................................................................. 1902

2. Definition of Plan for Nondiscrimination Testing ................................................................. 1903

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xvii



401(k) Plans

3. Controlled Group Rules Apply.......................................................................................... 1903

D. Code § 401(a)(4): Elective Deferrals ........................................................................................ 1903

E. Code § 401(a)(4): Matching and After-Tax Contributions ............................................................ 1903

F. Code § 401(a)(4): Profit-Sharing Contributions .......................................................................... 1904

1. Amounts Testing on a Contributions Basis .......................................................................... 1904

2. Cross-Testing: Amounts Testing on a Benefits Basis ............................................................. 1905

G. Code § 401(a)(4): Benefits, Rights, and Features ........................................................................ 1906

1. What Is an Optional Form of Benefit? ................................................................................ 1907

2. What Is an Ancillary Benefit? ........................................................................................... 1907

3. What Is an Other Right or Feature? .................................................................................... 1907

4. Current Availability Requirement...................................................................................... 1907

5. Effective Availability Requirement.................................................................................... 1908

H. Other Code § 401(a)(4) Requirements ...................................................................................... 1909

I. Top-Heavy Rules: Basics....................................................................................................... 1909

1. When Is a Plan Top-Heavy? ............................................................................................. 1909

2. Who Is a Key Employee?................................................................................................. 1911

J. Top-Heavy Rules: Vesting and Contributions ............................................................................ 1913

1. Vesting ........................................................................................................................ 1913

2. Minimum Employer Contributions .................................................................................... 1914

K. Design-Based Alternatives to Top-Heavy Rules ......................................................................... 1916

1. Certain Safe Harbor Plans Excluded From Top-Heavy Rules .................................................. 1917

2. SIMPLE Plans Excluded From Top-Heavy Rules ................................................................. 1917

XXI. Nondiscrimination: ADP and ACP Testing ...................................................................................... 2001

A. Overview ........................................................................................................................... 2001

B. Actual Deferral Percentage (ADP) Test: Basics .......................................................................... 2002

1. Dividing All Eligible Employees Into HCE and Non-HCE Groups........................................... 2002

2. Calculating Each Eligible Employee’s Actual Deferral Ratio (ADR) ........................................ 2002

3. Calculating Each Group’s Actual Deferral Percentage (ADP) ................................................. 2003

4. Applying the ADP Test ................................................................................................... 2003

C. Actual Contribution Percentage (ACP) Test: Basics .................................................................... 2005

1. Dividing All Eligible Employees Into HCE and Non-HCE Groups........................................... 2005

2. Calculating Each Eligible Employee’s Actual Contribution Ratio (ACR) .................................. 2005

3. Calculating Each Group’s Actual Contribution Percentage (ACP)............................................ 2006

4. Applying the ACP Test ................................................................................................... 2007

D. Testing Definition of Compensation ........................................................................................ 2007

E. Non-HCE Data: Current- or Prior-Year Testing Method .............................................................. 2008

1. Different Methods Permitted for ADP and ACP Tests ........................................................... 2008

2. Changing the Testing Method ........................................................................................... 2009

3. Using Prior-Year Testing for First Plan Year ....................................................................... 2010

4. Plan Coverage Changes When Using Prior-Year Testing........................................................ 2010

5. Anti-Abuse Rule Regarding Repeated Changes in Testing Methods ......................................... 2012

F. Additional Testing Rules ....................................................................................................... 2013

1. Ordering Rules .............................................................................................................. 2013

2. No ACP Test Required for Collectively Bargained Employees ................................................ 2013

Page xviii ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

3. Plan Aggregation and Disaggregation for ADP and ACP Testing............................................. 2013

4. Calculation of HCE’s ADR or ACR................................................................................... 2014

G. Correcting a Failed Test ........................................................................................................ 2016

1. Consequences of Failing to Correct.................................................................................... 2016

2. Correction Methods ........................................................................................................ 2016

3. Last Resort: Corrections Under EPCRS .............................................................................. 2017

H. ADP Corrective Distributions or Recharacterization.................................................................... 2017

1. Quantifying and Allocating Excess Contributions—A Two-Step Process.................................. 2017

2. Treating Excess Contributions as Catch-Up Contributions...................................................... 2020

3. Recharacterizing Excess Contributions as After-Tax Contributions .......................................... 2021

4. Forfeiting Corresponding Matching Contributions ................................................................ 2022

5. Effect on Excess Deferrals ............................................................................................... 2022

6. Excess Contributions Included in Deduction and Annual Addition Calculations ......................... 2022

I. ACP Corrective Distributions or Forfeitures .............................................................................. 2023

1. Distributing Excess Aggregate Contributions....................................................................... 2023

2. Forfeiting Nonvested Matching Contributions...................................................................... 2024

3. Excess Aggregate Contributions Included in Deduction and Annual Addition Calculations ........... 2024

J. Corrective Distributions: Other Issues ...................................................................................... 2024

1. Allocating Gain or Loss on Corrective Distributions ............................................................. 2024

2. Employer’s 10% Excise Tax on Corrective Distributions ....................................................... 2025

3. Tax Consequences to Participant of Corrective Distribution.................................................... 2026

4. Tax Reporting of Corrective Distributions........................................................................... 2026

K. ADP Corrective Contributions: QNECs and QMACs .................................................................. 2026

1. QNEC and QMAC Requirements ...................................................................................... 2027

2. QNEC Cannot Be Disproportionate ................................................................................... 2027

3. Three Situations Where QNECs or QMACs Are Helpful........................................................ 2028

4. Prior-Year Testing—Timing of QNECs ............................................................................. 2030

5. Prior-Year Testing—Prohibition Against Double-Counting ................................................... 2031

L. ACP Corrective Contributions: QNECs and Elective Deferrals...................................................... 2031

1. Requirements for QNECs or Elective Deferrals Used in ACP Test ........................................... 2032

2. Prohibition on Disproportionate QNECs ............................................................................. 2033

3. Prior-Year Testing and Double-Counting Restrictions ........................................................... 2033

M. Other Correction Approaches ................................................................................................. 2033

1. Testing Otherwise Excludable Employees Separately ............................................................ 2033

2. Determining HCEs Using Alternative Approaches................................................................ 2034

3. Using Permissive Aggregation and Disaggregation ............................................................... 2034

4. Combining Corrective Methods ........................................................................................ 2035

5. Correction Method Restrictions—Plans Using Different Testing Methods ................................ 2035

6. Designing Plan to Avoid Excess Aggregate Contributions ...................................................... 2035

N. Recordkeeping Requirements ................................................................................................. 2035

O. Design-Based Alternatives to the ADP and ACP Tests ................................................................ 2036

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xix



401(k) Plans

XXII. Nondiscrimination: ADP and ACP Safe Harbor Plan Designs ........................................................... 2101

A. Design-Based Alternatives That Satisfy ADP and ACP Requirements ............................................ 2101

B. Overview: ADP and ACP Safe Harbors .................................................................................... 2102

1. ADP Safe Harbors.......................................................................................................... 2102

2. ACP Safe Harbors .......................................................................................................... 2103

C. ADP Safe Harbors: Basic Plan Design Requirements .................................................................. 2103

1. Minimum Employer Contribution: Nonelective or Matching................................................... 2103

2. Vesting Requirements ..................................................................................................... 2104

3. Distribution Restrictions.................................................................................................. 2104

4. No Last-Day (or Annual Minimum Service) Requirement ...................................................... 2104

5. No Permitted Disparity.................................................................................................... 2104

6. Definition of Compensation ............................................................................................. 2105

7. Timing of Contributions .................................................................................................. 2106

D. QACA: Automatic Contribution Requirements and Options ......................................................... 2106

1. Automatic Contribution Requirement................................................................................. 2107

2. Notice and Election Requirements ..................................................................................... 2107

3. Exception for Current Employees ...................................................................................... 2107

4. Uniform Percentage Requirement...................................................................................... 2107

5. Automatic Contributions Cease If Participant Makes Affirmative Election ................................ 2108

6. Optional EACA Features ................................................................................................. 2108

7. ERISA Provisions .......................................................................................................... 2108

E. ADP Safe Harbors Using Nonelective Contributions ................................................................... 2109

1. Satisfying ADP Safe Harbor Contributions Through Another Plan ........................................... 2109

2. Wait-and-See Approach for ADP Safe Harbor Nonelective Contribution................................... 2109

3. Substantial Business Hardship: Reducing or Suspending ADP Safe Harbor Nonelective
Contributions ................................................................................................................ 2110

F. ADP Safe Harbors Using Matching Contributions ...................................................................... 2111

1. Basic Formula Under Code § 401(k)(12) ............................................................................ 2112

2. Modified Basic Formula Under QACA............................................................................... 2112

3. Enhanced Formula ......................................................................................................... 2112

4. Reducing or Suspending ADP Safe Harbor Matching Contributions ......................................... 2113

5. Plan Design Issues Relating to ADP Safe Harbor Matching Contributions ................................. 2114

6. Examples: ADP Safe Harbor Using Safe Harbor Matching Contributions ................................2114B

G. ACP Safe Harbors: Basic Plan Design Requirements................................................................... 2115

1. Additional Limits on Matching Contributions ...................................................................... 2115

2. Limitations on the Rate of Matching Contributions ............................................................... 2116

3. Deferral Rate and Discretionary Amount Limits on Matching Contributions .............................. 2117

4. Application of Limits to After-Tax Contributions ................................................................. 2118

H. ACP Testing Required for After-Tax Contributions .................................................................... 2119

1. Matching After-Tax Contributions? ................................................................................... 2119

2. No Time Limit on Suspension Following Withdrawal ........................................................... 2119

I. Safe Harbors: Plan Document Requirements.............................................................................. 2120

1. General Rule: Adopt ADP and ACP Safe Harbors Before Beginning of Plan Year ...................... 2120

2. Exceptions to 12-Month Plan-Year Requirement .................................................................. 2120

Page xx ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

3. Exceptions for Certain Mid-Year Amendments .................................................................... 2120

4. Satisfying ADP Safe Harbor Contributions Through Another Plan ........................................... 2121

J. Initial and Annual Safe Harbor Notices to Participants................................................................. 2121

1. Content Requirements Under Code § 401(k)(12) .................................................................. 2122

2. Additional Content Requirements for QACA Notice ............................................................. 2122

3. SPD References ............................................................................................................. 2122

4. Timing of Notice Must Provide Reasonable Period to Make Elections ...................................... 2122

5. Method of Delivery ........................................................................................................ 2123

6. Coordination of QACA Notice With Other Automatic Contribution Notice Requirements ............ 2123

K. Impact on Top-Heavy and Other Nondiscrimination Requirements ................................................ 2123

1. Nonelective Contributions Subject to General Nondiscrimination Rules.................................... 2124

2. No Permitted Disparity.................................................................................................... 2124

3. Aggregation and Disaggregation of ADP and ACP Safe Harbor Plans ...................................... 2124

4. HCE Aggregation Rules .................................................................................................. 2124

L. SIMPLE Plan: Small Employer Alternative ............................................................................... 2125

1. Eligible Employer .......................................................................................................... 2125

2. Contribution Requirements .............................................................................................. 2125

3. Exclusive Plan Requirement............................................................................................. 2126

4. Vesting and Distribution Requirements .............................................................................. 2126

5. Adopting the SIMPLE Design .......................................................................................... 2126

PART 3 OF 7

QUALIFIED DOMESTIC RELATIONS ORDERS (QDROS)

XXIII. QDRO Distributions to Alternate Payees....................................................................................... 2201

A. QDRO Exception to Anti-Assignment Rule............................................................................... 2201

B. Basic QDRO Concepts.......................................................................................................... 2201

1. What Is a Domestic Relations Order? ................................................................................. 2202

2. Who Can Be an Alternate Payee? ...................................................................................... 2203

3. Who Determines If a Domestic Relations Order Is Qualified? ................................................. 2203

4. What If the Alternate Payee Disagrees With the Plan Administrator’s Determination? ................. 2204

C. State Domestic Relations Law Applies to Underlying Determinations ............................................ 2205

1. General Rule: Plan Administrator Not Required to Analyze State-Law Issues ............................ 2205

2. Exception: Further Inquiry Needed If Order Appears Fraudulent ............................................. 2205

D. Requirements for a Domestic Relations Order to Be Qualified ...................................................... 2206

1. A QDRO Must Include Certain Specific Information............................................................. 2206

2. Does ERISA Require Strict Compliance With QDRO Technical Requirements? ......................... 2206

3. QDRO Cannot Contain Prohibited Terms ........................................................................... 2207

4. QDRO Terms That Are Permissible But Not Required .......................................................... 2207

E. Interim DOL Regulations on Timing and Order.......................................................................... 2208

1. Subsequent Orders: Same or Different Alternate Payee .......................................................... 2209

2. Timing Issues: Post-Death, Post-Divorce, Post-Distribution Commencement ............................. 2209

3. Requirements and Protections for Modified and Subsequent Orders ......................................... 2211

F. Distributions to Alternate Payees............................................................................................. 2211

1. Consent Requirements .................................................................................................... 2211

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxi



401(k) Plans

2. Rollover Rules .............................................................................................................. 2211

3. Taxation of Distributions ................................................................................................. 2212

4. QDRO Errors: Plans Sue to Recover Overpayments .............................................................. 2213

G. Common QDRO Issues ......................................................................................................... 2214

1. Who Is a Spouse or a Dependent?...................................................................................... 2214

2. Dividing a 401(k) Plan Benefit ......................................................................................... 2214

3. Can an Alternate Payee Designate a Beneficiary? ................................................................. 2215

4. Can a QDRO Require a Plan to Pay Attorneys’ Fees? ............................................................ 2216

5. QDRO May Direct Plan Payments to State Agency............................................................... 2216

6. Can a QDRO Grant a Security Interest? .............................................................................. 2217

7. Fiduciary Breach Offset .................................................................................................. 2218

H. Plan Document and SPD Requirements .................................................................................... 2218

1. Plans Need Not Contain QDRO Terms but Must Include Any Special Rules .............................. 2218

2. Plans Must Have Written QDRO Procedures ....................................................................... 2218

3. SPDs Must Contain QDRO Information ............................................................................. 2218

I. Reasonable Written QDRO Procedures Required ....................................................................... 2218

1. QDRO Procedures Must Include Specific Provisions............................................................. 2219

2. Additional Suggested Procedures ...................................................................................... 2219

3. Prospective Alternate Payee May Request Information About Plan Benefits .............................. 2219

4. Advance Review of Orders and Use of Models Help Simplify Administration ............................ 2220

5. Protecting Assets for Alternate Payee During Determination Period ......................................... 2220

J. Charging Parties for Processing an Order .................................................................................. 2221

1. Charging Reasonable Expenses of Outside Service Provider ................................................... 2221

2. Charging Reasonable Expenses of the Plan Sponsor .............................................................. 2222

K. Steps a Plan Administrator Should Take When It Receives an Order .............................................. 2222

1. Advance Review of Order................................................................................................ 2222

2. Notification of Receipt of an Approved Order ...................................................................... 2222

3. Separate Accounting and Suspension Pending Determination ................................................. 2223

4. Determination of QDRO Status and Notice to Parties ............................................................ 2223

5. What to Do When an Order Is a QDRO .............................................................................. 2225

L. QDRO Administration Flowchart ............................................................................................ 2225

PART 4 OF 7

ERISA FIDUCIARY RULES

XXIV. ERISA Fiduciary Rules: Overview ............................................................................................... 2301

A. Overview ........................................................................................................................... 2301

B. Determining Fiduciary Status ................................................................................................. 2301

1. A Functional Definition................................................................................................... 2302

2. Who Are ERISA Fiduciaries? ........................................................................................... 2303

3. Fiduciary Status of Administrative Service Providers ............................................................ 2306

C. Named Fiduciary ................................................................................................................. 2308

1. Purpose of Requirement for Named Fiduciary...................................................................... 2308

2. Method of Designating Named Fiduciary ............................................................................ 2308

3. Named Fiduciary Personally Liable for Plan Management...................................................... 2308

Page xxii ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

D. Distinguishing Settlor and Other Functions ............................................................................... 2309

1. Settlor Functions............................................................................................................ 2309

2. Persons Performing Purely Ministerial Functions Are Not Fiduciaries ...................................... 2309

3. Persons Performing Professional Services Generally Are Not Fiduciaries .................................. 2310

E. ERISA Fiduciary Duties ........................................................................................................ 2315

1. Fiduciary Standard of Behavior One of Highest in Law.......................................................... 2315

2. ERISA Fiduciary Duties .................................................................................................. 2315

3. Other Fiduciary Requirements .......................................................................................... 2315

4. Impact of Fiduciary Duties on Benefit Claims ...................................................................... 2315

F. Duty #1: Exclusive Benefit Rule ............................................................................................. 2316

1. Returning Contributions to the Employer May Violate Exclusive Benefit Rule ........................... 2316

2. Plan-Paid Expenses Must Be Reasonable Under Exclusive Benefit Rule ................................... 2316

3. Improper Participant Communications May Violate Exclusive Benefit Rule .............................. 2316

G. Duty #2: Procedural Prudence ................................................................................................ 2319

1. Prudence in Making Investment Decisions .......................................................................... 2319

2. Prudence in Authorizing an Eligible Investment Advice Arrangement ...................................... 2319

3. Prudence in Evaluating Limitation of Liability Clauses With Service Providers .......................... 2319

4. Prudence in Selecting Annuity Providers ............................................................................ 2320

H. Duty #3: Diversify Investments............................................................................................... 2321

I. Duty #4: Follow the Plan’s Terms Consistent With ERISA........................................................... 2321

J. Trust Requirement Under ERISA § 403 .................................................................................... 2321

1. Requirement to Establish a Trust ....................................................................................... 2321

2. Requirement to Name or Appoint a Trustee ......................................................................... 2322

3. Late Deposit of Participant Contributions Violates Trust Requirement ...................................... 2322

K. Bond Requirement Under ERISA § 412.................................................................................... 2324

1. Funds Subject to the Bond Requirement ............................................................................. 2325

2. Type of Bond Required ................................................................................................... 2325

3. Amount of the Bond ....................................................................................................... 2325

4. Who Must Be Covered by the Bond? ................................................................................. 2326

L. Prohibited Transactions ......................................................................................................... 2331

1. Who Is a Party in Interest? ............................................................................................... 2331

2. What Transactions Are Prohibited?.................................................................................... 2331

3. DOL Advisory Opinions Regarding Certain Plan Transactions ................................................ 2332

4. Excise Taxes on Prohibited Transactions ............................................................................ 2334

M. Exemptions to Prohibited Transactions ..................................................................................... 2335

1. Statutory Exemptions...................................................................................................... 2335

2. Class and Individual Exemptions....................................................................................... 2338

3. Correction Period for Certain Transactions.......................................................................... 2339

4. Settling Claims Against ERISA Plans ................................................................................ 2339

N. Consequences of Breach of Fiduciary Duty ............................................................................... 2339

1. Personal Liability ........................................................................................................... 2339

2. Liability for Fiduciaries and Nonfiduciaries Entering Into Prohibited Transaction ....................... 2340

3. Co-Fiduciary Liability .................................................................................................... 2340

4. Liability Relating to Employer Stock Investments ................................................................ 2341

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxiii



401(k) Plans

5. Offset of Plan Benefits .................................................................................................... 2341

6. DOL Civil Penalty ......................................................................................................... 2341

7. Criminal Liability .......................................................................................................... 2341

O. Claims for Breach of Fiduciary Duty........................................................................................ 2342

P. Limiting Fiduciary Liability ................................................................................................... 2342

1. Can Delegation Limit Liability? ........................................................................................ 2342

2. Can Reliance on Plan Document Limit Liability? ................................................................. 2344

3. Employer, Not the Plan, Can Indemnify Plan Fiduciaries ....................................................... 2345

4. Fiduciary Liability Insurance............................................................................................ 2345

XXV. ERISA Fiduciary Rules: Plan Investments ...................................................................................... 2401

A. Overview ........................................................................................................................... 2401

B. Legal Framework ................................................................................................................. 2401

1. Fiduciary Versus Settlor Functions .................................................................................... 2401

2. Diversification............................................................................................................... 2402

3. ERISA § 404(c) Protection............................................................................................... 2403

4. Prohibited Transactions ................................................................................................... 2403

5. Discrimination............................................................................................................... 2405

C. Choosing the Plan’s Investment Design .................................................................................... 2405

1. Consider the Employer and the Workforce .......................................................................... 2406

2. Use an Investment Policy as a Tool.................................................................................... 2406

3. Document the Decisionmaking Process .............................................................................. 2407

4. Consider Hiring an Investment Advisor .............................................................................. 2407

D. Selecting the Plan’s Investment Funds...................................................................................... 2407

1. Gather and Analyze Information on Several Fund Providers ................................................... 2407

2. Gather and Analyze Information on Fund Asset Classes, Styles, and Fees.................................. 2408

3. Consider the Frequency of Investment Changes ................................................................... 2409

E. Monitoring Investment Performance ........................................................................................ 2415

1. DOL’s Response to Alleged Abuses Involving the Madoff Investment Firm .............................. 2415

2. DOL Response to Mutual Fund Industry Practices ................................................................ 2416

3. SEC Response to Mutual Fund Practices............................................................................. 2417

F. Investment Fees and Expenses ................................................................................................ 2418

1. Revenue Sharing............................................................................................................ 2420

2. Effect of Revenue Sharing on Fund Selection ...................................................................... 2420

3. Proposed Regulations Would Require Fee and Conflicts Disclosure ......................................... 2421

4. Must Revenue Sharing Be Disclosed to Participants? ............................................................ 2421

5. DOL and SEC Information Sharing Agreement .................................................................... 2422

G. Brokerage Option: Special Issues ............................................................................................ 2423

1. Nondiscrimination Compliance......................................................................................... 2423

2. Compliance With Fiduciary Duties .................................................................................... 2423

3. Prohibited Transactions ................................................................................................... 2424

4. Bonding ....................................................................................................................... 2425

5. ERISA § 404(c) Protection for Brokerage Options? .............................................................. 2425

H. Employer Stock: Special Issues............................................................................................... 2426

1. Historical Perspective ..................................................................................................... 2426

Page xxiv ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

2. Employer Security Must Be a “Qualifying Employer Security” ............................................... 2426

3. Limit on Amount of Employer Securities ............................................................................ 2426

4. Diversification Rights for Publicly Traded Employer Securities .............................................. 2427

5. Potential Fiduciary Liability for Investments in Employer Stock.............................................. 2429

6. Securities Law Considerations .......................................................................................... 2433

7. Proxy Voting and Shareholder Activism ............................................................................. 2435

8. Increased ERISA Bond Requirement ................................................................................. 2436

9. Eliminating an Employer Stock Fund ................................................................................. 2437

I. Plan Valuations and Delays in Distribution................................................................................ 2437

J. Insurance Company Refunds, Rebates, Dividends, and Demutualization ......................................... 2438

1. Demutualization Distributions as Plan Assets ...................................................................... 2438

2. Demutualization and Terminated Plans............................................................................... 2438

3. Demutualization and Fiduciary Issues ................................................................................ 2438

XXVI. ERISA Fiduciary Rules: Participant-Directed Investments.............................................................. 2501

A. Overview ........................................................................................................................... 2501

B. Limiting Fiduciary Exposure Through ERISA § 404(c) Protection ................................................. 2501

1. Effect of Complying With ERISA § 404(c) ......................................................................... 2501

2. Summary of ERISA § 404(c) Requirements ........................................................................ 2503

C. Requirement #1: Opportunity to Exercise Control....................................................................... 2503

1. Reasonable Opportunity to Give Investment Instructions ....................................................... 2503

2. Reasonable Restrictions on Implementing Investment Instructions ........................................... 2503

3. Access to Information ..................................................................................................... 2504

D. Requirement #2: Broad Range of Investment Alternatives ............................................................ 2505

1. Range Must Be Broad Enough to Materially Affect Return..................................................... 2505

2. Minimum of Three Investments Required ........................................................................... 2505

3. Diversification............................................................................................................... 2506

E. Requirement #3: Independent Exercise of Control ...................................................................... 2506

1. General Rule: Independence in Fact ................................................................................... 2506

2. Transactions Involving a Fiduciary .................................................................................... 2507

3. Effect of Automatic Rollover Requirement.......................................................................... 2507

F. Requirement #4: Disclosures to Plan Participants ....................................................................... 2507

1. Required Written Disclosures for All ERISA § 404(c) Plans ................................................... 2508

2. Additional Required Written Disclosures Under Certain Conditions ......................................... 2509

3. Information on Request ................................................................................................... 2510

4. Fiduciary Disclosures Under DOL Proposed Regulations ....................................................... 2511

G. Procedures for Disclosure Compliance ..................................................................................... 2517

1. Employer Stock Disclosures............................................................................................. 2517

2. Organizing Disclosure Materials ....................................................................................... 2517

H. Exceptions to the Limitation on Fiduciary Liability ..................................................................... 2517

1. ERISA § 404(c) Protection Not Available for Certain Participant Instructions ............................ 2518

2. ERISA § 404(c) Protection for Brokerage Options? .............................................................. 2518

3. ERISA § 404(c) Protection for Employer Stock? .................................................................. 2518

I. Protection for Default Investments........................................................................................... 2519

1. Choosing the QDIA Manager ........................................................................................... 2520

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxv



401(k) Plans

2. Choosing an Approved QDIA Investment Product ................................................................ 2520

3. Meeting QDIA Notice Requirements ................................................................................. 2523

4. Satisfying Additional QDIA Requirements.......................................................................... 2525

5. Transition Issues ............................................................................................................ 2526

6. Protection for Default Investment During Blackout Period ..................................................... 2526

J. Providing Investment Advice to Participants.............................................................................. 2527

1. Investment Advice in Self-Directed Plans ........................................................................... 2527

2. Pre-PPA Arrangements to Provide Investment Advice or Education ......................................... 2529

K. Quarterly Benefit Statements .................................................................................................. 2533

1. Content Requirements..................................................................................................... 2533

2. Guidelines for Good-Faith Compliance With PPA Requirements ............................................. 2534

3. Other Requirements........................................................................................................ 2535

L. Blackout Notice Requirements................................................................................................ 2536

1. When Are Blackout Periods Necessary? ............................................................................. 2536

2. Which Blackout Periods Trigger the ERISA Notice Rules?..................................................... 2536

3. Prohibition on Insider Trading of Employer Stock During Certain Blackout Periods .................... 2539

4. What Steps Should a Fiduciary Take to Reduce Problems During a Blackout Period? .................. 2539

5. Protection for Certain Investment Changes During Blackout Period ......................................... 2540

PART 5 OF 7

PLAN ADMINISTRATION

XXVII. Plan Administration: Adoption and Amendments ......................................................................... 2601

A. Overview ........................................................................................................................... 2601

B. Considerations When Adopting a Plan ..................................................................................... 2601

1. Adopting and Maintaining a Plan Is a Commitment............................................................... 2601

2. Who Will Be the Plan Sponsor? ........................................................................................ 2602

3. What Will Be the Plan’s Design? ...................................................................................... 2602

4. Who Will Be the Fiduciaries and Service Providers? ............................................................. 2602

5. What Will Be the Plan’s Investment Policy? ........................................................................ 2602

C. Procedure for Adoption ......................................................................................................... 2603

1. Written Document Requirement........................................................................................ 2603

2. Establishing a Trust or Trust Substitute............................................................................... 2604

3. Timing for Adopting Plan and Establishing Trust ................................................................. 2605

4. Request for IRS Determination Letter ................................................................................ 2605

D. Provisions in Plan Document.................................................................................................. 2613

1. ERISA-Required Plan Provisions ...................................................................................... 2613

2. Optional Plan Provisions Regarding Fiduciary Functions ....................................................... 2614

3. Plan Language Determines How Benefit Denials Are Reviewed in Court .................................. 2614

4. Other Important Plan Provisions ....................................................................................... 2615

E. Right to Amend Must Be Reserved .......................................................................................... 2616

1. Reserve the Right to Amend and to Terminate at Any Time. ................................................... 2616

2. Lack of Clear Language Creates Argument That Plan Cannot Be Changed ................................ 2616

3. No Conditional Language ................................................................................................ 2616

4. Follow the Plan’s and Company’s Written Procedures ........................................................... 2617

Page xxvi ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

5. Delegation of Amendment Authority ................................................................................. 2617

F. Amendments Must Be Communicated to Participants.................................................................. 2617

G. Restrictions on the Ability to Amend ....................................................................................... 2617

H. Plan Termination ................................................................................................................. 2617

1. Considerations When Terminating a Plan............................................................................ 2617

2. Adoption of Amendment to Terminate ............................................................................... 2618

3. Termination Must Be Communicated to Participants ............................................................. 2619

4. Request for IRS Determination Letter ................................................................................ 2619

5. Final Form 5500 and SAR ............................................................................................... 2619

XXVIII. Plan Administration: Expenses, Recordkeeping, Technology......................................................... 2701

A. Overview ........................................................................................................................... 2701

B. Key Players in Plan Administration ......................................................................................... 2701

1. Employer ..................................................................................................................... 2701

2. Trustee......................................................................................................................... 2701

3. Administrative Committee ............................................................................................... 2702

4. Plan Administrator ......................................................................................................... 2702

5. Third-Party Administrator ............................................................................................... 2702

6. Accountants and Auditors ................................................................................................ 2702

7. Attorney....................................................................................................................... 2703

8. Investment Advisors ....................................................................................................... 2703

9. Investment Managers ...................................................................................................... 2703

C. Paying Plan Expenses ........................................................................................................... 2703

1. Settlor Expenses Cannot Be Paid by the Plan ....................................................................... 2704

2. Costs of Establishing the Plan........................................................................................... 2704

3. Plan Amendments .......................................................................................................... 2704

4. IRS Determination Letter................................................................................................. 2705

5. Plan Termination Expenses .............................................................................................. 2706

6. Administrative Expenses ................................................................................................. 2706

7. Investment Fees and Expenses .......................................................................................... 2707

8. Charges to Participant Accounts........................................................................................ 2707

9. Plan Language............................................................................................................... 2708

D. Establishing or Changing the Plan Year .................................................................................... 2715

1. Establishing the Plan Year ............................................................................................... 2715

2. Changing the Plan Year ................................................................................................... 2715

3. Final Plan Year.............................................................................................................. 2716

4. Short Plan Years ............................................................................................................ 2716

E. Retaining Plan Records ......................................................................................................... 2717

1. Legal Framework ........................................................................................................... 2717

2. Develop a Record Retention Policy.................................................................................... 2718

3. Retain Plan Records Sufficient to Demonstrate Compliance With Qualification Requirements ...... 2719

4. Retain Plan Records Sufficient to Determine Participant Benefits ............................................ 2719

5. Retain Form 5500 Records............................................................................................... 2719

6. Other Considerations for Records Retention Policy ............................................................... 2720

7. Electronic Record Retention............................................................................................. 2721

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxvii



401(k) Plans

F. Using Electronic Plan Administration ...................................................................................... 2725

1. The Electronic Signatures Act .......................................................................................... 2725

2. Analytical Framework of Electronic Plan Administration ....................................................... 2725

G. Electronic Delivery of SPDs and Other ERISA-Required Documents ............................................. 2726

1. Safe Harbor Applies to Most ERISA Disclosures.................................................................. 2726

2. If Conditions Are Met, Electronic Disclosure May Be Used for Any Recipient ........................... 2726

3. General Electronic Disclosure Requirements Applicable for All Recipients ............................... 2726

4. Category #1: Participants With Work-Related Computer Access ............................................. 2727

5. Category #2: Consenting Individuals With No Work-Related Computer Access ......................... 2728

6. Safe Harbor Does Not Eliminate Need for Paper .................................................................. 2729

7. Electronic Disclosure Does Not Impact SPD and SMM Rules ................................................. 2729

8. Outsourcing Electronic Delivery Obligation ........................................................................ 2729

H. Electronic Delivery of Code-Required Notices, Consents, and Disclosures ...................................... 2729

1. Notices ........................................................................................................................ 2730

2. Elections and Consents.................................................................................................... 2730

3. Spousal Consents ........................................................................................................... 2731

I. Electronic Administration Chart.............................................................................................. 2732

XXIX. Plan Administration: SPDs, SMMs, and Other Disclosures.............................................................. 2801

A. Overview ........................................................................................................................... 2801

B. Summary Plan Description: Who, When, How........................................................................... 2801

1. Who Must Receive SPDs Automatically ............................................................................. 2801

2. When to Furnish SPDs Automatically ................................................................................ 2803

3. How to Distribute SPDs .................................................................................................. 2803

4. Requested SPDs ............................................................................................................ 2804

C. SPD Format Requirements..................................................................................................... 2805

1. Format Cannot Be Misleading .......................................................................................... 2805

2. Educational Level of Workforce ....................................................................................... 2806

3. Foreign-Language Assistance ........................................................................................... 2806

D. SPD Content Requirements .................................................................................................... 2807

1. Plan-Identifying Information ............................................................................................ 2807

2. Description of Eligibility and Benefit Provisions .................................................................. 2807

3. Description of Circumstances Causing Loss or Denial of Plan Benefits ..................................... 2808

4. Statement That a 401(k) Plan Is Not Eligible for PBGC Insurance............................................ 2808

5. Description of Service Requirements for Eligibility, Contributions, and Vesting ......................... 2808

6. Information Regarding Plan Contributions and Funding......................................................... 2808

7. Information Regarding Claims Procedures .......................................................................... 2808

8. Statement of ERISA Rights .............................................................................................. 2809

9. Discretionary Authority to Interpret Plan ............................................................................ 2809

E. Conflicts Between SPD and Plan Document .............................................................................. 2817

1. SPD Is Silent................................................................................................................. 2817

2. SPD Conflicts With Plan Document and SPD Is More Favorable ............................................. 2817

3. SPD Conflicts With Plan Document and SPD Is Less Favorable .............................................. 2818

4. Effect of SPD Disclaimers ............................................................................................... 2818

5. Circular 230 Disclaimers ................................................................................................. 2818

Page xxviii ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

F. Summary of Material Modification.......................................................................................... 2819

1. What Is Material?........................................................................................................... 2819

2. Timing of SMM............................................................................................................. 2819

3. SMM Format and Delivery Requirements ........................................................................... 2819

G. Consequences of Failure to Furnish SPD or SMM ...................................................................... 2820

1. Possible Enforcement of Informal Summaries and Similar Documents...................................... 2820

2. Failure to Furnish SMM Might Affect Validity of Plan Amendment ......................................... 2820

H. Participant and Beneficiary Right to Request and Examine Documents ........................................... 2821

1. Documents Available for Examination ............................................................................... 2821

2. Documents Available Upon Written Request ....................................................................... 2821

3. Plan May Charge Copy Costs ........................................................................................... 2821

4. Must Comply With Request Within 30 Days ....................................................................... 2822

5. Failure to Comply With Request: $110 Per Day Penalty......................................................... 2822

6. Authorization for Third-Party Disclosures........................................................................... 2823

I. Summary Chart of Significant Participant Disclosures ................................................................. 2824

J. Electronic Delivery of Disclosures........................................................................................... 2826

XXX. Plan Administration: ERISA Claims Procedures ............................................................................. 2901

A. Overview ........................................................................................................................... 2901

B. ERISA Claims Procedure Requirements ................................................................................... 2901

1. Consequences of Failure to Comply With Claims Regulations ................................................ 2902

2. Basic Structure of Required Claims Procedures Under ERISA ................................................ 2902

C. Procedures for Processing Claims and Appeals .......................................................................... 2903

1. Procedures Must Appear in Plan’s SPD .............................................................................. 2903

2. No Inhibition or Hampering of Claims ............................................................................... 2904

3. Consistency Safeguards in Benefit Determinations ............................................................... 2904

D. Initial Benefit Determinations................................................................................................. 2905

1. What Is a Claim for Benefits? ........................................................................................... 2905

2. Claims Procedures May Be Triggered Without a Claim ......................................................... 2906

3. Claimant or Authorized Representative Can File Claims ........................................................ 2906

4. 90-Day Decision Period for Plan Claims Is Outside Deadline.................................................. 2907

5. No Explicit Guidance on Dealing With Incomplete Claims..................................................... 2907

6. Extension Permitted for Special Circumstances With Prior Notice ........................................... 2907

7. Notification of Adverse Benefit Determination .................................................................... 2908

E. Appeal of Adverse Benefit Determinations................................................................................ 2917

1. Full and Fair Review Required ......................................................................................... 2917

2. At Least 60-Day Appeal Period......................................................................................... 2918

3. Benefit Determinations on Review .................................................................................... 2919

4. Rules for Plans Requiring Additional Appeals ..................................................................... 2920

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxix



401(k) Plans

F. Plan Limits on the Claimant’s Time to File Suit.......................................................................... 2922

G. Special Rules for Collectively Bargained Plans .......................................................................... 2922

H. More Complex Disability Claims Procedures May Apply............................................................. 2923

I. Third Parties With Claims Authority Must Comply..................................................................... 2923

J. Procedures Involving Receipt of Paperwork .............................................................................. 2924

K. Protecting Claim Denials From Being Reversed in Court ............................................................. 2924

1. Under Properly Drafted Plans, Denials Will Be Upheld If They Are Reasonable ......................... 2924

2. Factors to Consider When Denying Benefit Claims............................................................... 2925

3. Creating an Administrative Record of the Claim Denial ......................................................... 2925

XXXI. Plan Administration: Annual Form 5500 Reports and SARs............................................................ 3001

A. Overview of Annual Report Requirement ................................................................................. 3001

1. Most 401(k) Plans Must File ............................................................................................ 3001

2. General Filing Requirements ............................................................................................ 3003

3. Simplified Reporting for Small Pension Plans ...................................................................... 3004

4. Enrolled Retirement Plan Agent Program............................................................................ 3006

B. Basic Form 5500 Filing Mechanics.......................................................................................... 3006

1. Form 5500 Is Filed Using One of Two Computer-Scannable Formats ....................................... 3006

2. Form 5500 Is Normally Due Seven Months After End of Plan Year.......................................... 3008

3. Filing Form 5500 by Mail ................................................................................................ 3010

C. Filing Form 5500 Electronically.............................................................................................. 3011

1. Form 5500 Electronic Filing Required Beginning With 2009 Plan Year .................................... 3011

2. Pre-2009 Electronic Filing ............................................................................................... 3011

3. Obtaining Necessary Numbers: Form EFAST-1 ................................................................... 3012

4. DOL Acknowledgment of Electronic Filing ........................................................................ 3012

5. Maintaining and Reviewing Copies of Electronically Filed Form 5500s .................................... 3013

6. DOL Publications on the Internet Regarding Electronic Filing ................................................ 3013

D. Form 5500 Audit Requirements .............................................................................................. 3019

1. The Auditor’s Opinion .................................................................................................... 3019

2. Effect of Change in Participant Numbers From Year to Year: 80-120 Rule ................................ 3019

3. Deferring the IQPA Audit for Short Plan Years of Seven Months or Less .................................. 3019

4. Disclosure and Bond Requirements for Small Plan Audit Waiver............................................. 3020

E. Completing the Form 5500 .................................................................................................... 3021

1. Overview of Form 5500 Main Body................................................................................... 3021

2. Information Required by Form 5500 Main Body .................................................................. 3022

F. Form 5500 Schedules............................................................................................................ 3026

1. Schedule A (Insurance Information) .................................................................................. 3026

2. Schedule C (Service Provider Information) ......................................................................... 3027

3. Schedule D (DFE/Participating Plan Information) ............................................................. 3028A

4. Schedule H (Large Plan Financial Information) & IQPA’s Opinion .......................................... 3029

5. Schedule I (Small Plan Financial Information) ..................................................................... 3031

6. Schedule R (Retirement Plan Information) .......................................................................... 3032

7. Schedule SSA (Annual Registration Statement Identifying Separated Participants With
Deferred Vested Benefits)................................................................................................ 3032

8. Schedule P (Annual Return of Fiduciary of Employee Benefit Trust) Eliminated ........................ 3032

Page xxx ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

G. Penalties for Noncompliance .................................................................................................. 3039

1. Civil Penalties ............................................................................................................... 3039

2. DOL Procedures for Assessing (and Waiving) Civil Penalties ................................................. 3041

3. Criminal Penalties .......................................................................................................... 3041

H. Filing Amended Form 5500s to Correct Incomplete or Incorrect Filings .......................................... 3042

1. When Amended Form 5500s Should Be Filed ...................................................................... 3042

2. Mechanics of Filing Amended Form 5500s ......................................................................... 3043

I. Correcting Late and Unfiled Form 5500s Under DFVC Program ................................................... 3044

1. Overview of the DFVC Program ....................................................................................... 3044

2. IRS Also Grants Relief From Its Penalties for DFVC Filings .................................................. 3045

3. Available Only for Late or Unfiled Form 5500s.................................................................... 3045

4. Available Only to Plans Not Notified of Form 5500 Problems ................................................. 3045

5. Must File Complete Form 5500 for Each Plan Year for Which Relief Is Sought .......................... 3045

6. Plans Seeking DFVC Relief Must Pay Applicable Penalties.................................................... 3046

7. Other Important Aspects of the DFVC Program ................................................................... 3047

J. Filing Final Form 5500s for Terminated Plans ........................................................................... 3048

1. Plan Terminations .......................................................................................................... 3048

2. Mechanics of Filing Final Form 5500s ............................................................................... 3048

K. Maintaining and Retaining Form 5500 Records .......................................................................... 3048

L. Summary Annual Reports (SARs) ........................................................................................... 3049

1. What Is a SAR? ............................................................................................................. 3049

2. Who Must Be Furnished With SARs and When? .................................................................. 3049

3. Required Content for SARs.............................................................................................. 3049

XXXII. Plan Administration: Governmental and Voluntary Compliance Audits .......................................... 3101

A. Overview ........................................................................................................................... 3101

B. IRS Examinations ................................................................................................................ 3101

1. Examination of Plans: Internal Revenue Manual .................................................................. 3102

2. Examination of Plans: IRS Publication 1-EP........................................................................ 3103

3. Initiation of Examination ................................................................................................. 3103

4. Initial Contact With Plan Sponsor: Request for Documents..................................................... 3104

5. Initial Interview ............................................................................................................. 3105

6. Examination Process....................................................................................................... 3106

7. Additional Information Request ........................................................................................ 3107

8. Conclusion of the Examination ......................................................................................... 3107

9. Role of EPCRS.............................................................................................................. 3107

10. Abusive Tax Avoidance Transactions (ATATs) ................................................................... 3108

11. Electronic Record Requirements for Plan Examinations......................................................... 3108

12. Other Issues .................................................................................................................. 3108

C. DOL Investigations .............................................................................................................. 3115

1. What Prompts a DOL Investigation? .................................................................................. 3115

2. Initial Contact: Document Request .................................................................................... 3116

3. On-Site Review ............................................................................................................. 3118

4. Interviews With Plan Fiduciaries and Other Employees ......................................................... 3118

5. Identification of ERISA Violations .................................................................................... 3119

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxxi



401(k) Plans

6. Closing Letter Issued If No ERISA Violations Detected or No Action Warranted........................ 3119

7. Voluntary Compliance .................................................................................................... 3120

8. Settlement Agreement..................................................................................................... 3120

9. Closing Letter Following Voluntary Compliance .................................................................. 3121

10. DOL Audit Issues Requiring Close Attention....................................................................... 3121

11. Information Sharing With the SEC .................................................................................... 3122

D. Voluntary Compliance Audits ................................................................................................ 3122

1. Determining the Scope of the Voluntary Compliance Audit .................................................... 3123

2. Protecting the Voluntary Compliance Audit Findings ............................................................ 3123

3. Engaging an Outside Reviewer ......................................................................................... 3125

4. Steps in a Typical Voluntary Compliance Audit ................................................................... 3125

XXXIII. [Reserved] .............................................................................................................................. 3301

PART 6 OF 7

CORRECTING PLAN MISTAKES

XXXIV. Correcting Plan Mistakes: Overview and Common Errors............................................................ 3301

A. Mistakes Happen ................................................................................................................. 3301

B. Overview and Chart of Common Errors .................................................................................... 3301

1. Procedural Requirements ................................................................................................. 3302

2. Chart of Common 401(k) Plan Errors ................................................................................. 3302

C. Identifying Errors................................................................................................................. 3302

D. Determining the Correction Process ......................................................................................... 3302

1. Identification of Legal Violations ...................................................................................... 3303

2. Plan Qualification Issues ................................................................................................. 3303

3. Risk of Fiduciary Liability and Excise Taxes ....................................................................... 3303

4. Effect on Participants ...................................................................................................... 3303

E. IRS and DOL Correction Programs.......................................................................................... 3304

1. EPCRS: Penalties Designed to Fit the Magnitude of the Error ................................................. 3304

2. VFC Program: Correction and Waiver of Excise Tax............................................................. 3304

F. Correction If No Approved Method ......................................................................................... 3304

1. Self-Correction Approaches ............................................................................................. 3304

2. EPCRS Correction Principles ........................................................................................... 3305

3. No Fiduciary Self-Correction Guidance .............................................................................. 3305

G. Errors Involving Eligibility .................................................................................................... 3306

1. Failure to Include Eligible Employees in 401(k) or 401(m) Portion of Plan ................................ 3308

2. Failure to Include Eligible Employees in the Profit-Sharing Portion of Plan ............................... 3311

3. Failure to Exclude Ineligible Employees From a Plan ............................................................ 3314

4. Erroneous Inclusion of Workers Who Are Not Employees (Violation of Exclusive Benefit
Rule) ........................................................................................................................... 3317

H. Errors Involving Vesting ....................................................................................................... 3319

1. Erroneous Forfeitures of Vested Benefits (Underpayments) .................................................... 3319

2. Erroneous Distributions of Nonvested Benefits (Overpayments) .............................................. 3321

3. Erroneous Calculation of Vesting (but No Payment Made) ..................................................... 3323

Page xxxii ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

I. Errors Involving Contributions ............................................................................................... 3324

1. Contributions in Excess of Code § 415(c) Limit on Annual Additions ....................................... 3326

2. Contributions in Excess of Code § 402(g) Limit on Elective Deferrals ...................................... 3330

3. Contributions in Excess of Code § 401(a)(17) Limit on Compensation...................................... 3330

4. Contributions in Excess of Plan Limits ............................................................................... 3332

5. Failure to Implement an Employee Election ........................................................................ 3333

6. Erroneous Calculation of Contributions .............................................................................. 3336

7. Failure to Make Required Top-Heavy Contributions ............................................................. 3339

8. Failure to Timely Deposit Participant Contributions in Trust................................................... 3340

J. Errors Involving Nondiscrimination Testing .............................................................................. 3342

1. Failure to Comply With Code § 410(b) Coverage Requirements .............................................. 3344

2. Failure to Timely Correct the ADP Test .............................................................................. 3345

3. Failure to Timely Correct the ACP Test .............................................................................. 3348

4. Failure to Correctly Perform the ADP or ACP Tests .............................................................. 3348

5. Errors Involving the Multiple-Use Test............................................................................... 3350

K. Errors Involving Distributions ................................................................................................ 3350

1. Erroneous Hardship Distribution ....................................................................................... 3352

2. Failure to Obtain Required Spousal Consent ........................................................................ 3354

3. Failure to Distribute Required Minimum Distributions .......................................................... 3356

4. Failure to Offer a Distribution Form Provided Under the Plan ................................................. 3357

5. Erroneously Offering a Distribution Form Not Permitted Under the Plan................................... 3358

6. Failure to Provide Required Rollover Opportunity ................................................................ 3359

L. Errors Involving Plan Loans to Participants ............................................................................... 3360

1. Failure to Timely Deposit Participant Loan Repayments in Trust ............................................. 3362

2. Failure to Comply With the Code’s Limit on Participant Loans in Amount ................................ 3362

3. Failure to Comply With the Code’s Limit on Participant Loans in Duration or Level
Amortization................................................................................................................. 3365

4. Loan Default: Failure to Repay Loan in Accordance With Its Terms......................................... 3366

5. Failure to Charge Fair Market Interest Rate for Participant Loan.............................................. 3368

6. Erroneous Participant Loan .............................................................................................. 3369

M. Errors Involving Plan Investments ........................................................................................... 3370

1. Non-Exempt Loan to Party in Interest ................................................................................ 3371

2. Failure to Charge Market Interest Rate on Loan to Non-Party in Interest ................................... 3372

3. Failure to Perfect the Plan’s Security Interest on a Loan to a Non-Party in Interest....................... 3373

4. Purchase of Plan Asset From a Party in Interest .................................................................... 3375

5. Sale of Plan Asset to a Party in Interest ............................................................................... 3376

6. Purchase of Plan Asset From a Non-Party in Interest at More Than FMV .................................. 3377

7. Sale of Plan Asset to a Non-Party in Interest at Less Than FMV .............................................. 3378

8. Sale and Leaseback of Real Property to the Plan Sponsor ....................................................... 3379

9. Holding of Illiquid Asset Previously Purchased by Plan ......................................................... 3380

10. Failure to Properly Value Plan Assets................................................................................. 3381

N. Errors Involving Plan Expenses .............................................................................................. 3382

1. Duplicative, Excessive, or Unnecessary Compensation Paid by Plan ........................................ 3383

2. Expenses Improperly Paid by a Plan .................................................................................. 3384

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxxiii



401(k) Plans

3. Dual Compensation to a Plan Fiduciary .............................................................................. 3385

O. Errors Involving Plan Documents ............................................................................................ 3387

1. Failure to Timely Amend for Changes in Law...................................................................... 3388

2. Specified Retroactive Amendments Available in Limited Circumstances .................................. 3389

3. Other Retroactive Amendments in Limited Circumstances ..................................................... 3390

P. Doctrine of Scrivener’s Error.................................................................................................. 3390

1. Code’s Plan Document Requirement.................................................................................. 3391

2. ERISA’s Plan Document Requirement ............................................................................... 3393

XXXV. Correcting Plan Mistakes: IRS’s EPCRS ..................................................................................... 3501

A. Overview ........................................................................................................................... 3501

1. General Principles .......................................................................................................... 3501

2. Correction Programs....................................................................................................... 3502

B. Types of Qualification Failures ............................................................................................... 3502

1. Plan Document Failure.................................................................................................... 3503

2. Operational Failure......................................................................................................... 3503

3. Demographic Failure ...................................................................................................... 3504

4. Employer Eligibility Failure ............................................................................................. 3504

5. Failures That Are Not Covered by EPCRS .......................................................................... 3504

C. General Eligibility Requirements ............................................................................................ 3504

1. Effect of Examination ..................................................................................................... 3504

2. Favorable Letter Requirement .......................................................................................... 3505

3. Established Practices and Procedures ................................................................................. 3506

4. Orphan Plans................................................................................................................. 3506

5. Abusive Tax Avoidance Transactions ................................................................................ 3506

D. Correction Principles ............................................................................................................ 3506

1. Full Correction and Restoration of Benefits ......................................................................... 3506

2. Reasonable and Appropriate............................................................................................. 3507

3. Consistency Requirement ................................................................................................ 3507

4. Principles for Corrective Allocations and Distributions .......................................................... 3507

5. Exceptions to Full Correction ........................................................................................... 3508

6. Correction by Plan Amendment ........................................................................................ 3509

E. Self-Correction Program (SCP)............................................................................................... 3511

1. Self-Correction of Insignificant Operational Failures............................................................. 3511

2. Self-Correction of Significant Operational Failures ............................................................... 3511

3. Documentation of Self-Correction ..................................................................................... 3512

F. Voluntary Correction Program (VCP) ...................................................................................... 3513

1. VCP Eligibility.............................................................................................................. 3513

2. Review of the Submission................................................................................................ 3513

3. Compliance Statement .................................................................................................... 3514

4. Anonymous Submissions................................................................................................. 3514

5. Group Submissions ........................................................................................................ 3515

6. Submission Procedures ................................................................................................... 3515

7. VCP Mailing Address ...................................................................................................3518B

8. VCP Compliance Fees .................................................................................................... 3519

Page xxxiv ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

G. Audit Closing Agreement Program (Audit CAP) ........................................................................ 3520

1. Factors for Determining Sanction ...................................................................................... 3520

2. Transferred Assets ......................................................................................................... 3521

3. Participant Loans ........................................................................................................... 3521

4. Nonamenders ................................................................................................................ 3521

H. Calculating Earnings on Corrective Contributions ...................................................................... 3522

1. Approved Methods......................................................................................................... 3522

2. Illustrations: Allocation Methods ...................................................................................... 3525

XXXVI. Correcting Plan Mistakes: DOL’s VFC Program ......................................................................... 3601

A. Overview ........................................................................................................................... 3601

B. Program Eligibility............................................................................................................... 3602

C. Fiduciary Breaches Eligible for Correction................................................................................ 3602

D. Program Terminology ........................................................................................................... 3603

E. Scope of No Action Letter ..................................................................................................... 3604

1. Specific Limitations on the No Action Letter ....................................................................... 3604

2. Not Binding on Others .................................................................................................... 3604

3. Implication of Correction................................................................................................. 3605

4. Authority to Verify and Investigate.................................................................................... 3605

5. Confidentiality .............................................................................................................. 3605

F. Calculating the Correction Amount.......................................................................................... 3611

1. Lost Earnings ................................................................................................................ 3611

2. Restoration of Profits ...................................................................................................... 3612

3. Calculation Methodology ................................................................................................ 3612

4. Who Pays the Cost of Correction? ..................................................................................... 3612

5. Distributions to Participants ............................................................................................. 3613

6. Determining Fair Market Value (FMV) .............................................................................. 3613

G. Application Procedures ......................................................................................................... 3613

1. Preparer ....................................................................................................................... 3613

2. Contact Person .............................................................................................................. 3613

3. Detailed Narrative .......................................................................................................... 3613

4. Supporting Documentation .............................................................................................. 3614

5. Where to Apply ............................................................................................................. 3614

H. Excise Tax Relief for Some Corrections ................................................................................... 3615

1. VFC Corrections Eligible for Relief ................................................................................... 3615

2. General Conditions......................................................................................................... 3615

3. Compliance With VFC Program ....................................................................................... 3616

4. Notice to Participants ...................................................................................................... 3616

PART 7 OF 7

SPECIAL ISSUES

XXXVII. Special Issues: ERISA Litigation .............................................................................................. 3701

A. Overview ........................................................................................................................... 3701

B. Claims for Benefits............................................................................................................... 3701

1. Participants and Beneficiaries Can Sue to Recover ERISA Benefits ......................................... 3702

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxxv



401(k) Plans

2. Who Can Be Sued in a Claim for Benefits? ......................................................................... 3703

3. Time Limits for Filing Benefits Claims............................................................................... 3703

4. What Relief Is Available? ................................................................................................ 3706

C. Exhaustion of Plan Administrative Claims Procedures................................................................. 3706

1. Exhaustion Generally...................................................................................................... 3706

2. Exceptions to Exhaustion Rule.......................................................................................... 3707

3. Advantages to Plan of Exhaustion Rule .............................................................................. 3708

4. Careless SPD or Plan Language Can Undo Exhaustion Requirement ........................................ 3708

D. Judicial Review of Plan Administrator’s Decision ...................................................................... 3713

1. Standard of Judicial Review ............................................................................................. 3713

2. Scope of Judicial Review................................................................................................. 3717

E. Judicial Construction of Plan Terms......................................................................................... 3718

1. Ambiguous Terms Construed Against Plan ......................................................................... 3718

2. Past Practice Can Trump Plan Language ............................................................................. 3718

3. Effect of Formal Documents Other Than Plan Document ....................................................... 3718

F. Estoppel Claims: Representations Outside of Plan Terms ............................................................. 3719

1. Estoppel Claims............................................................................................................. 3719

2. Informal Representations Conflicting With Plan Generally Are Not Enforced ............................ 3719

3. Non-Conflicting Representations Interpreting Plan More Likely to Be Enforced ......................... 3720

G. Claims for $110 Per Day Penalties........................................................................................... 3725

H. Claims for Breach of Fiduciary Duty........................................................................................ 3725

1. Exhaustion of Claims Procedures Generally Not Required...................................................... 3726

2. Time Limits for Filing Fiduciary Breach Claims................................................................... 3726

3. ERISA Fiduciary Breaches—Limited Remedies .................................................................. 3727

I. ERISA § 510 Claims for Interference With Protected Rights......................................................... 3728

1. Who Can Sue and Who Can Be Sued? ................................................................................ 3729

2. Catch-All Nature of ERISA §  510 Claims .......................................................................... 3729

3. Exhaustion of Claims Procedures Generally Not Required...................................................... 3730

4. Time Limits for Filing ERISA § 510 Claims ........................................................................ 3730

5. What Relief Is Available on Successful ERISA § 510 Claims? ................................................ 3731

6. ERISA § 510 Duality With ADEA .................................................................................... 3731

J. Recouping Overpaid Plan Benefits .......................................................................................... 3732

1. Courts Generally Have Permitted Recoupment..................................................................... 3732

2. Impact of Knudson and Sereboff Decisions ......................................................................... 3732

3. Equitable Considerations Can Preclude Recoupment in Particular Cases ................................... 3733

K. Procedural Issues in ERISA Litigation ..................................................................................... 3741

1. Where Can ERISA Suits Be Filed? .................................................................................... 3741

2. Is There a Right to Jury Trial Under ERISA? ....................................................................... 3741

3. Are Punitive, Consequential, and Other Similar Damages Available? ....................................... 3741

4. Can Attorneys’ Fees Be Recovered? .................................................................................. 3742

5. Can Pre-Judgment Interest Be Recovered? .......................................................................... 3743

L. Litigation Against ERISA Plan Service Providers ....................................................................... 3743

1. Claims Against Service Providers Under ERISA § 502(a) ...................................................... 3744

2. Claims Against Service Providers Under State Law .............................................................. 3745

Page xxxvi ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

3. Suits Against Third-Party Administrators............................................................................ 3745

4. Suits Against Professional Advisors................................................................................... 3746

XXXVIII. Special Issues: Mergers and Acquisitions.................................................................................. 3801

A. Overview of Mergers and Acquisitions..................................................................................... 3801

B. Significance of the Transaction’s Structure................................................................................ 3801

1. Asset Purchase .............................................................................................................. 3802

2. Stock Purchase .............................................................................................................. 3803

3. Merger......................................................................................................................... 3803

C. Employee Communications During the Transaction .................................................................... 3804

D. Assessing the Risk: Due Diligence .......................................................................................... 3804

1. Due Diligence Regarding Seller’s Plans and Legal Compliance ............................................... 3804

2. Information About Buyer’s Plans Also May Be Sought.......................................................... 3805

3. Buyer Should Consider Reviewing Its Own Plans and Legal Compliance .................................. 3805

4. Information Gathering, Review, and Analysis Take Time: Do It Early ...................................... 3805

E. Details of Due Diligence Review............................................................................................. 3805

1. Do Not Limit Document Requests to Formal Plan Documents................................................. 3806

2. Representative List of Due Diligence Request for Information and Documents ........................... 3806

F. The Purchase Agreement ....................................................................................................... 3807

1. Representations and Warranties Regarding Benefits.............................................................. 3808

2. Covenants Regarding Benefits .......................................................................................... 3809

3. Responsibilities of Both Parties Pre-Closing ........................................................................ 3810

4. Responsibilities of Both Parties at Closing .......................................................................... 3810

5. Responsibilities of Both Parties After Closing...................................................................... 3810

6. Indemnification, Hold Harmless, and Dispute Resolution Provisions ........................................ 3811

7. Price Adjustments, Escrows, and Liquidated Damages Clauses ............................................... 3811

G. Coordinating the Purchase Agreement With the Plan Document .................................................... 3811

H. Seller’s 401(k) Plan: Choices Available to the Seller and the Buyer................................................ 3819

1. Terminate Seller’s 401(k) Plan Prior to Closing.................................................................... 3819

2. Freeze Seller’s 401(k) Plan .............................................................................................. 3820

3. Continue to Maintain Seller’s 401(k) Plan ........................................................................... 3821

4. Transfer Assets From Seller’s 401(k) Plan .......................................................................... 3822

5. Merger or Spin-Off of Seller’s 401(k) Plan.......................................................................... 3824

6. Accept Participant Elective Transfers From Seller’s 401(k) Plan.............................................. 3825

I. Other Transaction-Related Issues to Consider ............................................................................ 3825

1. Credit for Prior Service ................................................................................................... 3825

2. Full Vesting Required for Plan Terminations and Discontinuance of Contributions ..................... 3826

3. Identifying HCEs ........................................................................................................... 3827

4. Minimum Coverage Requirements .................................................................................... 3828

5. ADP and ACP Testing .................................................................................................... 3829

6. Elective Deferral Limitation ............................................................................................. 3829

7. Plan Loans.................................................................................................................... 3829

8. Distributions From Seller’s 401(k) Plan .............................................................................. 3830

9. Investment Options ........................................................................................................ 3831

10. Employer Stock ............................................................................................................. 3831

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxxvii



401(k) Plans

11. Deferral Elections and Beneficiary Designations .................................................................. 3831

J. Fiduciary Duties During the Transaction................................................................................... 3832

XXXIX. Special Issues: USERRA and Other Military-Service Related Rules ............................................... 3901

A Overview ........................................................................................................................... 3901

B. What Is USERRA and Who Must Comply?............................................................................... 3901

1. USERRA Applies to All Employers................................................................................... 3902

2. USERRA Provides Minimum Protection—Other Laws, Policies, and Contracts Providing
Greater Rights Still Apply................................................................................................ 3903

3. USERRA Supersedes Any Law or Agreement Providing for Fewer Rights ................................ 3904

C. Sources of Law.................................................................................................................... 3904

D. Criteria for Entitlement to USERRA Rights............................................................................... 3905

1. Who Is an Employee Under USERRA? .............................................................................. 3905

2. Absence From Employment Must Be for Service in the “Uniformed Services” ........................... 3905

3. Employee (or Officer) Must Give Advance Notice to Employer, If Possible............................... 3907

4. Employee’s Uniformed Service Cannot Exceed Five Years (With Some Exceptions)................... 3908

5. Employee Must Report to Work or Apply for Reemployment Within Specific Timeframes ........... 3908

6. Application for Reemployment ......................................................................................... 3909

7. Employee Must Furnish Documentation Upon Request ......................................................... 3910

8. Employee’s Undesirable Conduct Will Result in Loss of USERRA Rights ................................ 3910

E. Service Credit for Period of Absence ....................................................................................... 3910

1. Service Credit Upon Reemployment .................................................................................. 3911

2. Death During Qualified Military Service May Require Vesting Service Credit ........................... 3912

3. Plans May Provide Service Credit for Contributions Upon Death or Disability ........................... 3912

F. Make-Up Deferrals and Contributions ................................................................................... 3912A

1. Elective Deferrals and After-Tax Contributions................................................................. 3912A

2. Matching Contributions................................................................................................... 3914

3. Profit-Sharing Contributions ............................................................................................ 3915

4. Earnings and Forfeitures.................................................................................................. 3917

5. Make-Up Matching or Profit-Sharing Contributions in the Event of Death or Disability ............... 3917

6. Limits on Deferrals, Contributions, and Deductions .............................................................. 3918

7. Administering Make-Up Elective Deferrals and Contributions ................................................ 3919

8. Nondiscrimination Testing............................................................................................... 3919

9. Multiemployer Plans....................................................................................................... 3919

G. Differential Pay ................................................................................................................... 3919

1. Differential Pay Subject to Income Tax Withholding............................................................. 3920

2. Differential Pay Must Be Treated as Plan Compensation ........................................................ 3920

H. Distributions ....................................................................................................................... 3921

1. In-Service Distributions .................................................................................................. 3921

2. Distributions of Elective Deferrals: Deemed Severance ......................................................... 3921

3. Distributions of Elective Deferrals: Qualified Reservist Distributions ....................................... 3922

I. Survivor Benefits ................................................................................................................. 3922

1. Survivor Benefits Other Than Additional Contributions Required Upon Death ........................... 3923

2. Permissive Make-Up Employer Contributions Upon Death or Disability ................................... 3923

Page xxxviii ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA



Table of Contents

J. Special Rules for Plan Loans .................................................................................................. 3923

K. Notice of USERRA Rights..................................................................................................... 3923

L. Plan Administration.............................................................................................................. 3924

1. Plan Amendments Required ............................................................................................. 3924

2. SPDs and Administrative Policies ..................................................................................... 3925

3. Reporting Make-Up Deferrals and Contributions .................................................................. 3925

M. Enforcement ....................................................................................................................... 3925

Index .......................................................................................................behind the Index and Glossary Tab

Glossary of Terms .....................................................................................behind the Index and Glossary Tab

Flowcharts, Tables and Graphics
Comparison of Types of 401(k) Plans ......................................................................................................... 65

Considerations for Selecting 401(k) Plan Design .......................................................................................... 67

Approaches to Providing Benefits to PEO Workers ..................................................................................... 78

Applicable Percentages for Saver’s Tax Credit............................................................................................ 82

Summary Chart: Compensation Definitions Permitted for Specified Uses .....................................................129

Chart of Code § 415(c)(3) Compensation ................................................................................................. 130J

Eligibility Illustration..............................................................................................................................131

Entry Date Illustrations...........................................................................................................................155

Cliff Vesting Schedule .............................................................................................................................183

Graduated Vesting Schedule ....................................................................................................................183

Partial Termination Cases and Rulings .....................................................................................................206

Overlap of Automatic Contribution Programs ........................................................................................ 226A

Types of Automatic Contribution Programs ........................................................................................... 226B

Permitted Disparity Illustration ...............................................................................................................257

Limits on Contributions ..........................................................................................................................265

Deductibility Illustration .........................................................................................................................285

Form 1099-R Distribution Reporting Chart ...............................................................................................352

Hardship Supporting Documentation .......................................................................................................377

Maximum Loan Amount Illustrations .......................................................................................................384

Documents Needed for Participant Loan Program......................................................................................406

Controlled Group Illustrations............................................................................................................... 1704

70% Ratio Percentage Test Formula....................................................................................................... 1812

Illustration: Average Benefit Percentage Test on a Contribution Basis ........................................................ 1819

Nondiscriminatory Classification Table................................................................................................... 1820

ADR Calculation Illustration ................................................................................................................. 2002

ADP Shortcut Chart ............................................................................................................................. 2004

ACR Calculation Illustration ................................................................................................................. 2005

ACP Shortcut Chart ............................................................................................................................. 2007

QDRO Administration Flowchart .......................................................................................................... 2226

Electronic Administration Chart ............................................................................................................ 2732

Summary Chart of Significant Participant Disclosures.............................................................................. 2824

ERISA Claims Procedure Illustration ..................................................................................................... 2919

Which Plans Must File a Form 5500? ...................................................................................................... 3002

© 2010 Thomson Reuters/EBIA 1st Qtr. 2010 ■ Page xxxix



401(k) Plans

Form 5500—Required Schedules ........................................................................................................... 3026

Overview Chart of Common 401(k) Plan Errors....................................................................................... 3302

Overview Chart of EPCRS Programs ..................................................................................................... 3304

Errors Involving Eligibility.................................................................................................................... 3307

Errors Involving Vesting ....................................................................................................................... 3319

Errors Involving Contributions .............................................................................................................. 3325

Errors Involving Nondiscrimination Testing ............................................................................................ 3343

Errors Involving Distributions ............................................................................................................... 3351

Errors Involving Plan Loans to Participants ............................................................................................ 3361

Errors Involving Plan Investments ......................................................................................................... 3371

Errors Involving Plan Expenses ............................................................................................................. 3383

Errors Involving Plan Documents........................................................................................................... 3387

Summary of ERISA Extrinsic Evidence Cases.......................................................................................... 3394

Which Programs Correct Which Types of Failures? ................................................................................. 3503

Determination Letter Decision Flowchart Under EPCRS ....................................................................... 3510A

Qualification Failures Eligible for Streamlined VCP Submission................................................................ 3518

Compliance Fees for VCP Submissions ................................................................................................... 3519

Fee Schedule for Nonamenders .............................................................................................................. 3522

Illustrations: Earnings Allocation Methods.............................................................................................. 3526

Volume II Appendix Tabs

Tab 1: Code Sections 401(k) & (m) Tab 7: ERISA Sections

Tab 2: Treasury Regulations §§ 1.401(k) & (m) Tab 8: DOL Regulations

Tab 3: Other Code Sections Tab 9: Other DOL Items

Tab 4: Other Treasury Regulations Tab 10: Sample Documents

Tab 5: IRS Forms Tab 11: Miscellaneous

Tab 6: Other IRS Forms

Page xl ■ 1st Qtr. 2010 © 2010 Thomson Reuters/EBIA


